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| el INTRODUCTORY NOTE 
Im Dr. Jolly's valuable researches into the history of ancient Hindu 


AW and custom do not stand in need of an introduction at this 
ime of day. His Recht und Sitte has long occupied the rank of a 
lassic in this feld. 


In placing the first authorised English edition of this well known 
ook before the publie, the Greater India Society wishes, first of 
ll, to place on record its grateful appreciation of the sympathy 
nd encouragement of members and well-wishers of the Society, 
‘ut for which it could not have undertaken this task so soon after 
ne publication of Champa, the first volume in its series, Ancient 
"indu Colonies in the Far East, by Dr. R. © Majumdar. — 


à To Dr. Joly the Soclety is under a deep debt of gratitude not e 
“A pay for his authorisation and the trouble he has taken to obtain, 

{n its behalf, the consent of his German publishers, but also for 
Mgersonally going through considerable parts of the manuscript, 
quegesting corrections and improvements and for writing a new 
ye and the valuable notes and 


veface for this translation. This 
i {gelerences which have been added by the author and the translator 
With a view to bring it in line with the latest researches, make 


‘fois translation a new edition rather than a mere translation.of the 
iginal book. 


The translator, Mr. Batakrishna Ghosh, a young Indologist of. 

utak promise and an enthuriastic member of the Society has’ spared 

jio pains to make his work as accurate as possible. He has 3 
(iso made certain modifications in the text at the suggestion om 

with the consent of the author. 


3 
i The Society also feels that it cannot let the book go out to the) 
(hublic without a word of acknowledgment as to what it owes to 
A 
"Press who have given it every facility in their power and have gone ; a 

) the length of supplying, at a sacrifice to themselves, special types with 
ith diacritical {marks indispensable for a technical work of thise in the 
ind. The credit for the timely publication and the’ typographica 

terits of the book is entirely theirs. 

As for the Society, it will deem its efforts tully revarde | 
Jok encourages research into the vast domain of ancien! ^, 1 


‘eaders wio cowecurre ice in $o 
Llilture and proves to be helpful to those readers wio t dyacteri 
le, work in the original. 3 
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FOREWORD 


The subjoined work is a ‘translation of my German work on 
“Recht und Sitte" which was published in 1896 as the first part 
of the Encyclopaedia of Indo-Aryan Research of the late lamented 
Dr. G. Bühler whose researches have done so much towards 
clearing up the legal history of. India and whose untimely death 
owing to a boat accident was universally felt as such a heavy loss 
to science. During the more than thirty years which have elapsed 
since the publication of ^Recht und Sitte" the study of Sanskrit law 
has been progressing with rapid strides and it is a matter of regret 
that my advanced age and ill-health should have prevented me from 
thoroughly bringing my work up to date, before it was translated 
into English. It is hoped, however, that the learned notes added by 
the translator will to some extent supply this deficiency. 

Generally speaking, the most important recent discovery im the 
field of Ancient Hindu Law is that of the Arthasastra which though 
a text-book of Polity is replete with useful information on Law 
and Judicature as well. Many of its legal rules, it is true, agree 
literally with the law of the Smrtis, but others differ widely from 
it or treat of subjects not found in the Smrtis. What is more, 
the general tendency of the Arthasastra is directed towards Artha 
or gain as the name of the book implies, whereas the Dharmasastra 
lays down rules of Dharma, i. e. of dutiful and pious conduct, and 
ordains superiority of Dharma whenever it comes into conflict with 
Artha. This explains the fact that the law of evidence in the 


Dharmaésstra includes the administration of ordeals as belonging Lf 


to the religious side of law, whilst the Arthasasira omits ordenid | 


but introlaces judicial torture of various kinds tisteat The an Wi 
quity of judicial torture in India is proved by is ocou AA, in 
Daśakumáracarita and in the Mrcchakatika. Another eue 
feature oj the law of evidence of the Arihasas 


extensive employment of spies toi finde jet 398—341 
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The Dharmasastra on the other hand tries to establish truth by 
addressing long admonitions to witnesses in a case and 
admits perjury to be expiated by a penance in Canes where 
the life of a person is at stake. Religious law in general is passed 
over in the Arthasastra which confines its attention to worldly 
subjects. The punishments inflicted are chiefly fines and a special 
chapter is devoted to a number of rules regarding the conversion 
of diverse corporeal punishments into fines. It should not be over- 
looked that judicial fines were an important source of income for 
kings and judges. In the Family Law the strict religious stand- 
point of the Smrtis, which does not allow the remarriage of widows, 
is not shared by the Arthasastra in which divorce is not forbidden. 
In allsuch questions the rules of this recently discovered book may be 
supposed to agree more closely with actual practice than the rules of 
the Dharmasastra. For a detailed analysis and examination of the 
Arthasastra I may be allowed to refer to my introduction to the 
Lahore edition (1923) of that work. 

Important additions to our knowledge of Dharmasastra literature 
has been supplied by the publication in India of such valuable texts 
as the Balakrida of Vi$varupa, the earliest gloss on Yaj havalkya, 
Apararka’s commentary of the same work and Balambhatta’s (not 
Laksmidevi's) commentary of the Mitaksara. The merits of Visva- 
rupa and of some other early commentators have been well brought 
out by P. V, Kane in the recent paper on the predecessors of 
Vijiianesvara, The same Scholar has examined the Vedic b 


Hindu Law and is engaged on a history of Dhar 
The labours of Dr, Jha are 


asis of 
masastra. 
o chiefly directed towards ihe 
elucidation of the Code of Manu and its commentaries, Megbhatithi' 3 
especially. The\ merit of having edited the Vyavah&ramatrk 
f Jimutavakana, ` the renowned author qe 


= a of the Ds z 
ongs to; sir Ashutosh Mukherji. The Tagore Law p ot 
red B ks of the. Hindus, Madras Law Journal! SA, 
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other periodical publi 
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J Smrtis have been printed. The Smrtieandrik& and other old 
| Nibandhas have been edited in the original Sanskrit or in tran- 
} slations. The collections of Smrti fragments from quotations has Tt 
A been continued by Herberich for Vrddha-Manu, by Scriba for n 
b: Pitimaha, by Kane for Samkha-Likhita and by Bandyopadhyaya 
for Katyayana. Manuals such as Ghose's Principles of Hindu 
Law go deep into historical questions. Prof. G. Mazzarella of Catania 
in Italy has written a vast Italian work, six volumes of which 
,{ have hitherto - been published, on Indian Law (1906 foll) In 
2. Germany quite recently Prof. Meyer has proposed a new chronology 
for the principal Smrtis and Dr. Losch has tried to trace the 
Yajhavalkyasmrti to its original form in the Puranas. 

The translator has spared no pains to make his translation as 
accurate as possible. He has also corrected a number of misprints 


| and mistakes in the German text. 
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Würzburg, July, 1928. J. JOLLY. 
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specially in the Dharmasutras which generally follow primary ~ 


EA . 
as the oldest source of law. The Vedas in a narrow sense 2 
Contain many data about sacrifices, penances, prayers E 
and other features of the dharma, which are important for ^ 3 


Loen aa ai n 


i THE SOURCES 


81. The sources of law in general. In India as in 

other oriental countries the law (vyavahara) is an integral Gu NA 
part of religion and ethics (dharma) and the law-books of law. 
(dharmasastras) therefore offer us overwhelming data about 
religious purification and penance, prayer and sacrifice, 
pohibitions about food and drink, punishment in hell 
and rebirth, philosophy, eschatology, creation, funeral 
ceremonies and sacrifices to the dead, the study of the 
Veda and asceticism, the manner of living and customs 
of Brahmans and Kings and other things which we do 
not generally expect in a law-book. Many Dharmasastras 
give nothing at all about law proper and only a few later 
"compilations such as the Naradasmrti may be called 
jurely juridical works. According to the law-books the 
. Vedas should be regarded as the first and foremost source 
ofsthe dharma which are therefore frequently quoted 


Vedas, the 


source of E 
the Vedas very closely and may, on the whole, be regarded — law. ; 


the history of customs, but they contain only occasional á 
notices about legal affairs. What the Dharmasūtras quote a 
from the Vedas on this subject, is based partly upon mere IU 
juridical construction of utterances originally absolutels—— 
irrelevant ; for example, Ap. 2,14, 11 quotes a ‘Medic 
passage—the purport -of it is that Manu diviuéd his 
property among his sons—to demonstrate that unequal 
division of property is forbidden. Actual references to 
legal institutions such as e.g. compensation for murder 
(8 44), are of courso of great value for the earliest history 


ik 
} 
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of law. In the Dharmasutras on the conary, 80 a 3 i 
they have come down 10 the present Ume, Bes IA E n 
Dine found particular sections about the lay of inhoritanoo, EW 
-oF government, legal | procedure and other features E : law 
proper as it was taught and traditionally handed down m | 
ho Even in those cases 


the oldest schools of the Brahmans. 
“where the Dharmasttras are called by the general 


designation Dharmasistra in Mss. they can be easily 
recognised by their style which they have in common 
with other Sütra-works such as, for example, the gramma- 
tical and the philosophical Sütras. Their connection with 
the Vedas is most evident where they are still handed 
down as part of a greater collection of Sutras belonging 
to one or another Sakha of the Veda, such as, c. g the 


pus Dharmasütra. 

“= The second stage of the legal literature is 

Metrical | represented by the very numerous metrical works 

Hos of | which have come down to the present time under 

SE the name of Dharmasastra or Smrti. They differ 
from the Dharmastitras composed partly or wholly 
in prose, first in form, inasmuch as they are throughout 
written in verse, mostly in simple slokas, then however 
also in their character, of which in § 5. Yet these works, 
to which the Manava-dharmasastra, the most esteemed 
and illustrious of all Indian law-books, belongs, appear 


x A = 
k partly to have originated out of older Dharmasūtras and 
Mo are, therefore, at all events, connected with the Vedic 


i S literature, indirectly atleast. The name Smrti which is 
|  "Biyentothe Dharmasütras and Dharmagastras and also 
; to many other works, properly signifies “memory”, in the 
sense thatthe memories of the holy Rsis of om ay 

are recorded in them in contradistinction to Sruti 

revelation", i. e, the Vedas, which is given the EN 

Suc in.points of dispute. The Mah. too iar A 

recko tis wi j ! 

ned among the Smrtis without hesitation ; it is 
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A 1 
* treated on the same footing as a Dharmasastra and is 


quoted as authority, not only in the mediaeval and modern 

law-books, but it was regarded as the great Smrti, based 

| on the Veda and proclaimed by Vyasa, even by the famous 

1 Kumárila of the eighth century A.C. The epic literature 

includes also the Puranas which are mentioned as a 

source of law already in Gaut. 11, 19 and which are 

actually frequently quoted in the later law-books (§ 10). 

The latest stage of Indian legal literature is formed by 
the commentaries and systematic works which have been Commen- 
eter ; taries and 
developed from the Smrtis from the early mediaeval age. Compen- | 
- DR CCS , diums. 
As the products of a new age and inspired by mighty 
prinoes and ministers, these extensive compilations 1 
gradually drove the Smrtis so completely out of vogue that 


OT OU EN Sey 4 


at the time of the establishment of British rule in ' 

Eastern India, the Mitaksara, a law compendium of the * 

eleventh century, was the standard work in the greater 

part of India. For the historical study of Indian Law, 

for which the clearing of the beginnings must be of parti- ES 

cular importance, this group of works, whose number is } ; 
legion, is important and indispensable, specially as they D 


aro helpful to understand the Smrtis. 

Besides the traditions contained in their holy books, in mhe custo- 
the Vedas and the Smrtis, the Brahmanical authors of the may law. 
Smrtis themselves recognise as the third source of law 
the ways of living and the teachings of pious men 2d 
Sadacara, Sistagama, ete. In. connection with law 
proper particular customs and manners- of particular —. 
countries, castes and families are often emphasised as .— d 
standard, of course only so far as they are not opposed-to 
the sacred law. The important position giveu-in this 
RMEDUEEEE E a M 


cae, UP en 
1. Katyayana is most emphatic on this point. He says that the cus- 
tomary law shall be recorded in books and as much care should be 


paid to it as to the Veda: 171 WIT Al wen: Si: wears: | ANA 
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ary law is certainly thoroughly in 


X 
respect to the custom ; n 
and renders ita duty to those who m4 
\ 


conformity with facts i 
deal with the history of law to search after the traces anc 


survivals of the Indian customary law. This task is all the 
more important, because the inclination to theorise and the 
class interest have strongly influenced the Brahmans 
: in their juridical literary activity, so that their rules of 
law cannot be accepted without criticism. Of course the | 
sources of Indian customary law are scanty. Only for | | 
the present day avich and trustworthy material is at ij 
our disposal in the laborious collections of English $ 
scholars. For earlier times, besides the reports of Greek, 
Chinese, Arabic and other foreign observers, occasional 
data in the epigraphical, historical and poetical literature 
are particularly valuable. 

82. The proper Dharmasütras. The term Dharma- 
eame ‘sutra in its proper sense applies only to those works which 
sutra. still form part of a greater collection of Sutra works. The 
| | best preserved and earliest investigated and printed of these 

|Dharmasutras is that of Apastamba (Apastambha). The 

|Apastambis or Apastambs are a sect of Brahmans still 
represented in Southern India According to the census ` 
A of COUR there were, e.g. in Bombay (Presidency ba 
| E ood 
A. that their home was a Sh T Eo Maharpavasays A 
: E oe ou hern India, to the south of the 
s 0 avari and that they were in this country already at 
ETN a period is further evidenced by a Pallava m 

-Oi the fifth or sixth century A.D? The Veda followed by 


————À 


WR MITT BRAT USER | MEI Cat ot fatter fafa | 


quotation ina Devannabhatta’ i e See 
Translator. — polis Smrticandril, vol Tp Pant T, p. 5g 


1. Bühler SBE 2, KANG 


£ , , 3 i, . aum census of 
. } 


3. Bühler l. c. Fleet I. A. 5, 185. a. 
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the Apastambiyas is the Black Yajurveda, and in fact 
they represent one of the five sub-divisions of the Khandi- 
kiya school which on its part is a branch of the Taittiriya 
school! Their canonical work, however, at the present day 
is, and perhaps has been since when they became a parti- 
cular school, the great Kalpasutra in 30 closely connected 
| chapters, of which our Dharmasutra (cd. Bühler) forms 
| the 28. and the 29. chapters. Its contents chiefly deal 
8] with the study of the Veda and other duties of the 
fel Brahman students, purifications, forbidden foods, 
L. P penances, duties of Snitakas and Grhasthas and similar 
! other subjects of the sacred law. Of secular law, only the 
law of marriage and inheritance and criminal law are 
briefly dealt with, but in a singular manner. Linguistically 
this work is fullof archaic and anomalous forms and 
phraseology which can be explained only on the hypothesis 
that it was finished before the canon of Sanskrit language 
established by Panini attained to ruling power. This fact 
combined with a few other criteria has induced Bithler 
to assign the date of composition of this Dharmastitra to 
the fourth or the fifth century B.C? The reference to 


ho appears as a Vedic teacher even in the 
yopanisad, in Apas- 


pm E 


| v d 


Date of 


Apastamba. 


Svetaketu, w 
Satapathabrahmana and the Ohandog 
tamba (l, 5,4 ff)as ofa modern avara, is of particular 


importance in this respect? On the other hand, this author 


cannot be one of the earliest Vedic leaders of schools, for 


according to the tradition, which is corroborated by the 


result obtained by comparing the preserved works, 


1. Simon, Beitr. zur Kenntnis d. ved. Schulen18 i ^ 
A. Hopkins (C. H. I. p.249) says that Ap. is probably not older 
than the second century B.C. The archaisms in the language, in 
his opinion, may be due to the fact that the Andhras retained lin- 
guistic peculiarities long after Panini fixed the northern usage. Tr. 

3. I have tried to prove that Ap. is the oldest Dharmasttra. 


Seo Ind. Hist. Quart. 1927, pp. 607-611. Tr. 
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Baudhayana;.and other authorities anticipated him as 
d founders of new schools.’ 

2 Ji As regards the home of Apastamba (no : matter 
bonia what real name lies hidden behind this patronymic), 
m he distinguishes himself as an inhabitant of the 
cee South by referring (2, 17, 17) to a custom prevailing 
. among the peoples of the North (ud?eya) with disapproba- 
l > tion. Perhaps he was a native ofthe Andhra land ic. 
e the country between the Godavari and the Krsna, because 


he quotes the Taittiriyaranyaka_in that version which is 


prevalent among the Andhra Brahmans, and also according 

to the notice in the Maharnava, already referred to, the 

Apastamba-school had its seat in the Andhra land. The 

southern home of this school likewise indicates a compara- 

: tively late origin for it, for the South is generally not at 

^ all mentioned in the Vedic Samhitas and the Andhras in 
the Aitareyabrahmana still appear to be barbarians? 

E The Dharmasütra of Hiranyakesin is closely connected 

- The Dhar- With that of Apastamba, and its unimportant differences 


E Hiranya from it, consisting chiefly of variations in readings, have 
< been collected by Bühler in an appendix to his Second edition 
2a of the Ap. Of the collection of Sutras of the Hiranyake- 

RN Sm school, consisting of 36 chapters, the Dharmasutra 


represents the 26. and the 97. chapters? The tradition 
says that Apastamba preceded Hiranyakesin# w] 

dissented from the older Apastamba school. and atta Te 
new school settled between the Sahya mourtains s 
pu and further South) and the Southern Sea, sus 
AOWEVer, even now appears to admit its dependenc | 


KN : ce on 
SENS School The fact that a I PNE à 
1. Bühler ic XV-XXX : ei 
a, EN | 


PSU MC wi XXVII 
1, B here are CU BET ; 
h ‘bear tho designation, kaa d 

Ca EN : : 
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P 


ian is mentioned in a-Pallava inscription of the fifth or 

the sixth century A. D., affords a lower limit for the date 

of the separation of this school from the Apastambiyas 

which, however, took place probably much earlier! For 

the authenticity of by far the greater part of the Apastam- 
biyadharmasütra, we find a much wished for confirmation 

in the exactly corresponding text of Hiranyakesin’s 
Dharmastitra. 

y Baudhayana (Bodhayana) is the alleged author of the Baudhaya- 
oldest Dharmastitra to the Yajurveda and it has been pre- pee 

e$ | served as part of a Sütra collection” Its high antiquity at 

‘once follows from the tradition recorded in two interpolated 

passages in Baudh. (ed. Hultzsch) itself, that the Baudha- 
yana-school is older than the Apastamba-school and 

that on the whole itis the oldest of the Sttra-schools | 
connected with the text of the Taittirrya? However, also a 4 
comparison between the contents of the two works which ; 
are related to each other and not seldom agree with each 

other verbatim, shows that Ap. is the younger author, for 

he expresses stricter and therefore probably later views ' 4 
than Baudh. about adopted sons, levirate, Paisaca 
marriage, about the preference given to the eldest son in 
inheritance and other points. The same is the case with ^ 
their corresponding Grhyasutras, and the styletoo of Baudh. / 
is more archaic and awkward than that of Ap. 

The subjects dealt with by Baudh. are multifarious ; Contents A 
thus he discusses the difference of customs in various lands, ole Beat d 
the duties of the Brahmacarin and the Snataka, contamina- N 
tion and purification, sacrifice, mixed castes, duties of the 
king and the executive duty of the penal judge, hearing of 
the witnesses, the marriage law, penances, law of inheri- 

DL EE 

1. Bühler l c. XXXIII. XXIV. 


9. Bühler l c. XVIII-XXII; SBE. 14, XXX V-XXXIX. 
3. According to Meyer, Rechtssehriften (passim), Baudh. is the 


oldest Dharmasutra. Tr. 
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Baudh, a 
southerner. 


sacrifice offered to the 


winpt LAW AND CUSTOM 
tance, position of women bathing, the dive great = = 
and the four stages of lite (asrama), regulations abo D 
dead, rulesfor ascetics, householders, : 
and propitio 
a of this work which 
probably a modern 
t above 


it, such 


hermits, minor sacrifices, penances * us ceremo 
nies. Nevertheless the fourth Prasna 
ig almost wholly composed in Slokas, 1$ Pro”: 
interpolation, and even the third Prasna is no 
all suspicions, although many doubtful things in 
as the Adhy. 6 about prasrtiyavaka, now receives some 
support from the analogous passages in the newly disco- 
vered Harita. The original position of the Dharmasttra 
within the whole Kalpasutra of the Baudhayana school 


may be fixed pretty accurately from the mutual references 
the 


inspite of the wretched manuscript materials ; 
arrangement of the work seems to have been similar to 
that of the Apastambiyas.” 
In the Mss. itis generally called 
dharmasastra, for which reason Hul 
“this title for his edition; yet the 
Dharmasutra too occurs * in the Haug Ms. 163, and also 
the designation Baudhayanasutra is found in quotations out 
of the Baudh. As regards the continuation of the Bau- 
dhayanaschool? Bühler knows modern Baudhayaniyas only 
from hearsay ; neither does this term occur in the census 
reports for the year 1891. On the other hand a Brahman 
studying the Sutras of Bodhayana is mentioned in an 
inscription of Vijayanagara of 1354-5 a. D., and under the 
title Pravacanastitra which is certified also in the litera- 
ture, this work is mentioned in an inscription of the ninth 
century likewise belonging to the South. The family of the 


the Baudhayana- 
tzsch has chosen 
designation 


1. SBE 14, XXXTI-XXXY. 
* d z a E E Altind. Ahnencult 18f. 
5 s new ed. it is called Dharmasū A 
4. Ct ZDMG 31, 130 f. CONS PEDIS 
5. Bühler, SBE 14. XXIX XLI. | 
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“tance, position of women, pathing, the five great sacrifices © | 

and the four stages of life (asrama); regulations about food, \ 
( meret to the dead, rules for ascetics. householders; . 


anert ^ 


hermits, minor sacrifices. nen 


rana- 
1neen 


^ 


taken for granted that this school like t 
originated in the South? 


83. The revised Dharmasitras. 
may be called revised Dharmasütr 
down in the manuscripts as par 
orm and contents are like the 
are quoted in the law-books of 
The best preserved of 


_ tual y handed 
~~ tion of Vedic Sutras but in f 
proper Dharmasütras and 
the mediaeval age or even earlier. 
e works, so far as it is yet known, is the Dharmastitra 
lly written in prose. The 
literature as a sub-division 
to the Samaveda, 


thes 


of Gautama (ed. Stenzler) who 
Gautamas are mentioned in 
of the school of Ranayaniyas belonging 
naria we learn about Gautama’s Dharma- 
belonging only to the 
the Samaveda® The 
Maharastra and 
till said to exist in eastern 


and from Kui 
sutra that it is fundamentally a work 
Chandogas, i.e. the followers of 

Ranayaniyas had their principal seat in 
Telinga-samavedis are $ 
d who are considered as Ranayanlyas 
gotras one of which is called Gautama.’ 
e of the name of the Gautama 
cidental, as is the case with the 
d.other places? for Gau- 
That. our Gautamiya 


SN Tyderaba 
] are divided into ? 
^9 Of course the occurrenc 
_ school here may be ac 
Gautam-Brahmans in Bombay an 
tama is a well-known gotra name. 
Dharmasastra belongs 


Sadvimsabrah- 


Ca Burnell, Tanjore Catalogue, 20b; Clemm, 
maņa, 16. 


2. 


famous Sayana too belonged to 
the Mss. of this Dharmasutra com 
and the contents of the s 
with the South and the literature there 
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to the Baudhayana school As 
e mostly from the South 
ame exhibit a close acquaintance 


of, it may well be 


3. 


A. 
5. 


Bühler 1. c. XLIff. 


Simon, Ved. Schulen 98-31 ; 


to the Samaveda, 


Bühler SBE 14, XI ; 95, 613. 
Simon le. 27 ; J. Wilson, Indian {caste 2, 54. 


Census of India 1891, 8, 184. 
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hat of Ap. was 


Those Dharmasttras 
as which are not ac- 
t of a collec- 


and 


is confirmed 


Kum., Tantravartüka 179 ; 


Gautama 
Dharma- 
sutra. 
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R 
AE : ; : ^ = 
by am examination of its sources, for the whole of the 26. 


Adhy. is taken word for word from a Brahmana of the on 

Samaveda, the Samavidhina ; the five Vyahrtis(1, 51) are 

wholly derived from this Veda and the expiatory prayers | y 

(19, 12) are partly taken from it.' IA: 

The contents which often appear to be very archaic, r 

The con- deal with the sources of law, duties of the Brahman 
on i students, ascetics and fathers of families, the laws of 

marriage, rules of salutation, the position of the Brahmans, 

the sacrifices and other obligations of a Snaütaka, the 5 

modes of life of the four Varnas, the duties of the king, - 

law and justice, impurity and the removal thereof, sacrifice 

offered to the dead, the study of the Veda, the position 

of women, Prayascitta and the law of inheritance All these 

things are dealt with as in proper Dharmasütras, only 

metrical passages are altogether wanting. The repetition 

of the last word in every Adhy. is an archaism, but 

on the other hand the language contains few obsolete forms 

and also the system of mixed castes including the 

Yavanas (4, 21) gives the impression of a modern 

origin. 

The quotations from Gaut. are of primary importance A y 
The Quota- for the determination of the age of this work, of which the | ent] 
P 


“ons from — one in Baudh. 1, 2,7 and the reference to a view of the son 


[4 
of Utathya i. e. of Gaut. in M. 3, 16, may be traced in sub- d b t 
stance, if not literally, in Gaut. 11, 20 and 4, 26? About Y WA 
the quotation in Vas. see below. The Brh. 25, 38 too ; 
quotes our Gaut. (28, 18). Of older law teachers Gaut. f KN Hi 
mentions only M. (21, 7), by which however, is meant not f 
the well-known law-book of M. but an older work (cf. § 4) v 
if it does not refer merely to the mythical first parent M. 
who is often quoted as an authority. Another important 


1. Bühler SBE 2, XLVII f. & o! 4 A 
2. ke. KLIK f£, cf. West and Bühler (8rd. Ed.) 34, 39. | "| | 
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‘fact is that Baudh. appears to have borrowed the last 


Adhy. of his third Prasna from Gaut! With the conclusion 
reached by Bühler (in his translation), that the Gaut. is 
the oldest of the preserved (printed) Dharmasttras, agrees, 
by the way, also the view of its editor Stenzler, who in his 
manuscript remains (ZDMG 47, 62 1) held Gaut. to be the 
oldest author on Dharma on the ground of a notice derived 
from earlier times. Gaut. should probably be placed 
centuries before Ap. and perhaps even before Baudh? 

The Dharmaśāstra of Vasistha? unfortunately has been 
preserved only in wretched uncommentaried and often 
incomplete manuscripts. Führer was able to use four 
complete Mss. for his edition, but other Mss. contain, 
instead of 30 Adhy. only 6 or 10,or 21:1, such as the 
Calcutta edition, or 2812 or 29/2 Adhy* Internal evidences 
too indicate that Adhy. 25-30 are mostly appendages to a 
work—the torso—probably of an earlier date, although 
isolated passages from Adhy. 98 are quoted already in the 
Mit. Evenin the earlier portions some Sutras are hopelessly 
corrupt? Nevertheless we should never fail to understand 
that this work consisting of a mixture of prose and verses 

and in many comparable passages still showing the 
archaic Tristubh instead of the later Anustubh of M. and 
other authors, is directly to be reckoned among the proper 
Dharmastitras, and in a quotation it is even called 
“Vasisthasttra”.” The passage 5, 6 f. which of course is 
derived from the TS is quite Vedic. 


1. Bühler lc. LI. 

9. Meyer (Rechtsschritten, passim) S 
of the Dharamasutras. He even suggests (p. 
the commentaries on. M. though elsewhere (p. 
must be older than Brh. Tr. 


ays that Gaut. is the last 
119) that Gautama used 
394) he says that Gaut. 


3. Gf. Bühler SBE 14, IX-XXVIII and Indian Studies 5, 6 (1895). 
4. Of Führer Vas. 5; Joly ZDMG. 31, 130; Eggeling, Cat. 


No. 1253 ff. 
5. Bühler Lc. and ZDMG 31, 704 f: Bohtlingk ZDMG 31, 480 fi 


6. Vivadacint. 152. 
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The subject matter of Vas. likewise resembles that of $ 
Tonene the Dharmasūtras and includes inter alia the 
Sources and the jurisdiction of law, the duties and 
the origin of the four castes, specially the Brahmans, 
the law of hospitality, impurity and the removal thereof, 
laws about women, the daily duties, the four Agramas, the 
law of marriage, the obligations of the hermit and the asce- 
tic, the position of the fathers of families and Snatakas, the 
study of the Veda, the rules of salutation, restrictions about 
food, excommunication out of the caste, legal procedure, the ES 
law of inheritance, the mixed castes, duties of a king, 4 p 
public and private penances and charitable gifts and | 
institutions. Moreover, the rules of Vas. are in many 
cases of a particularly primitive character ; thus in 1, 
28 ff. he enumerates like Ap. only six forms of marriage 
instead of the orthodox eight, but designates the purchase 
of women as the “form of human marriage" (manusa- 
vivaha). 
According to Govindasvamin and even accordin g to Ku- 
Poret marila (8. century) the Dharmaśāstra of Vas. was studied 
veda. ' only by the followers of the Rgveda, but was however, 
recognised on all hands‘. That these notices do not volato MINES be Y 
to the other Smrtis ascribed to Vas. may be proved by — : 
the ancient quotations from the Vas. which can be traced 
only in this work. In this Smrti Vas. has been specially 
quoted or referred to three times as authority, and in some 
way or other the whole reminds one of the Vasistha 
known to us from the Rgveda which also corroborates its 
connection with the Rgveda. As Vas. evinces a leaning 
towards the works of northern India in his quotations of 
Vedic Sarmhitas and Sutras, this part of India is SEE 
probably his birth place or the land of origin of his EE. 
School. This could hardly have been concluded from i. 
the designation holy land he gives to the modem X* i 
i. Kum. Lo. ; Bühler SBE 14, XI ; SBE 25, 613. | 


f F 
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` North-Western Provinces, because this theory of holy 


land was a common property in the Brahmanical 
tradition and is found also elsewhere, e. g. in Baudh. and 
M. 

As regards Vas.’s relation with other teachers of 
law, quotations from Yama, Prajapati, Harita, Gautama 
and Manu are found in Vas. The quotations from the 
three first mentioned authors are not present in the Smrtis 
ascribed to them. The quotation from Gaut. in 4, 36, 
seems to refer to Gaut. 14,44. Particularly interest- 
ing are the numerous quotations from M. (cf. $5), which 
so far as they are not references merely to the mythical 
M.are manifestly derived from a work which was in 
substance related to our M. but was yet composed like 
the Dharmastitras in a mixture of prose and verses, partly 
Tristubh. On the other hand our M. 8, 140 contains a 
quotation from Vas. which actually occurs in our Vas. 
2,51. Accordingly our Vas. is older than M. but later 
than Gaut., yet one should always ascribe a high antiquity 
to a Vedic school which was connected with the Rgveda 
and apparently belonged to Northern India, and so our 
work may be placed several centuries before Christ. 

The Vaisnava Dharmasastra or the Visnusmrü, a 
very extensive work in 100 Adby., is presented as a revela- 
tion from. the god Vignuin the introductory portion and 
the final chapter. Also in several other passages of this 
work he (Visnu) holds conversation with the goddess of 
the earth. Yet we have here manifestly the remodelling 
of the work by a member of the Visnuite sect of the 
Bhagavatas. The main stock of our book which is also 
quoted under the name Visnusütra, thoroughly resembles 
the Dharmasttras in form and substance and in the metri- 

cal passages it agrees in many cases word for word with 


1. Of. my translation SBE 7 and edition in the Bibl. Ind. 
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: m L 
these works and with M. and other metrical Smrtis as well, `~ Fr 
Still more important arethe special relations of our Vi. with 
the Kathakagrhyasutra and other works of the Kathaka 
school, out of the Veda,--the Kathaka,--of which school many 
of the Mantras cited by Vi. are taken while passages common 
with the Grhyasutra of this school, which are often very. 
extensive, are seen particularly in connection with the 
Sraddha ritual, Vai$vadeva sacrifice and the Vrsotsarga. 
As these rites are performed within every Vedic school 
It may be only according to its special ritual, Vi. may directly be 
fined ihe regarded as the Kathaka Dharmasütra which was aliena- | 
Mama ted from its special school and became a generally recog- || 
nised law book by the same process as is demonstrated by 
historical evidences in the cases of Gaut. and Vas. Even at 
the time of Govindaraja (12. century) a Sutra work of the 
Katha school about Dharma seems to.have been in exis- | 0l 
tence, for the Smrtimafijari quotes a rule in prose of a E 
Kathasūtrakrt about the atonement for the murder of 
a Brahman, which, however, cannot be found in Vit 


pur SS 
a or 


The canonical works of the Katha school whose ori- MU 
Uncertain- ginal home was in the Punjab and Kashmir may be re- TAN 
ME aped ckoned among the oldest remains of Indian literature, Of E i j ji a 
ier tham course our work in its present form, even excepting i R WAN 
RA. the Visnuite interpolations, contains a series of my B «| 
pn passages of modern character, such as the ON WM 
mention of the seven days of the week including à D i 
the designation of the Thursday as jawa (78, f E. 
1-7) the passages about widow-burning (95, 14 and fi d 
20, 39), about books pustakas (18, 44 and 23, 56), about 4| b 
places of pilgrimage in all parts of India (85, 1-52), about * 2] : 
Trimurti (30, 7), the vague definition of the limits of the | PS =: 
Aryan land 84, 4 (Aryavarta), ete. Even though most of 1 | 4 
the passages of this sort may be readily rejected as later — "ER 
interpolations yet the age of the redaction of our work as e |) | | | a 
1, Bühler SBE, 25, XXI. ES 3 
3 | | (E 
Ed NR. A 
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it is now existing, still remains doubtful to some extent.” j 
The juridical sections seem to belong to its oldest part 
specially the duties of the king in Adhy. 3 and the penal 
i | law in Adhy. 5 and also the law of inheritance along with 
the doctrine of mixed castes in 15-18, while the laws 
i | | of debt and legal proceedings in 6-14 appear to be less 4 
ancient. The Adhy. 19- 96 deal with sacrifices to the 
i | manes, impurity, laws about women, the sacraments, the 

WE | study of the Veda, sins and the penances for them inclu- i 
| A | ding the doctrine of hell and the transmigration of 
| Nis 

; | 


ri | the soul, the duties of the Grhastha and the Snataka, the f 
| lié j Saddha, charitable gifts and the duties of the Vanapras- 
We —|d thas and the ascetics. The language shows few archaisms 
dE but is also almost completely free from corrupt readings, ) 
"u 4 because the text was probably commented upon carefully 
Vid ) already at an early period. There are no references to f 
d P | older teachers of law and also Vi. in his turn is not quoted 
| by other Smrtis. In subject matter, next to its relations 
PF | with M. those with Y. are most remarkable. The Visnuite 
NI revision of our work can by no means be assigned to a 
hig | 5 period earlier than the third century A. D. if the Greek ^j 
! | | . designation of the Thursday is ascribed to the reviser 
| : 4 The newly discovered and still unpublished Dharma- The- Dhar- 
| sastra of Harita consists of 30 Adhy. like Vas. but is, masista 1 
| ! however, more extensive than any of the above mentioned ~~ 
\ works excepting Vi. Before the appearance of the Ms. of 
this work which until now is the only one available, 
d discovered by V. S. Islampurkar in Nasik, a Dharma- 


a owe : 
Y | 1. Meyer (Rechtsschriften, pp. 195-252) has tried to prove that 4 
E Vi. is later than Yajnavalkya but considerably older than Gaut. (p. ) 
n 953). In a word he is an "elender Skribent.” Neither does Meyer 
s believe that Vi. had undergone à rehandling at the hand of a 
i Vaisnava, but he does not give any reason for it. The legal chapters t 
i 3 | in Vi. taken to be old by Jolly, are ofa late date aocording to | 
BN o Meyer. Tr. | 
NE | rd 9. Lowe to Bühler the chance of being able to use this Ms., 31 
} SE who had it brought from India and placed it at my disposal along 

i with his copy of a part of tho same. 
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sutra of Harita was known only from quotations and from 
them I in 1889 compiled the Vyavaharadhyaya of H. and 
W. Caland in 1893 gave a synopsis of H.’s. treatment of 
the Sraddha ritual in his “Ahnencult”, These passages, so 
far as they appear to be ancient in language and substance 
may be traced almost fully in the Ms.’ but on the 
other hand the metrical quotations among them about 
legal procedure and law of debt, whose modern character 
I had pointed out, are not found in it. Apparently 
these quotations are derived from a later Work, as several 
metrical works of modern times ascribed to H. are still in 


existence ($8). Other ancient quotations mostly in prose, 
on the other hand, about Sraddha, impurity, penances, 
rules about food and bathing and other parts of the 


sacred law, are found in the Ms. although our work seems 


to have undergone much damage since the time of Hemadri 


(13. century) who gives an enormous mass of such quota- 
tions. In the fourteenth century the Dharmasttra of 
H. is frequently quoted in the famous commentary of 
Madhava on the Parasarasmrti, and the editor of this work, 
V. S. Islampurkar, who has been already mentioned, has 
traced most of these quotations in this Ms. Of other 
ancient Smrtis the Sütra-work of; Usanas ($4) in Adhy. 
4 contains a reference to the view of H. about the issues 

of a union with a Sudra which remarkably agrees with 

a passage in H. 21 (Caland)? It must be admitted at all 

events that U. refers to the special case where a son is 

born of such a union. 

As thus the existence of H. in the mediaeval age and 
earlier is proved as satisfactorily as in the case of the 
works hitherto dealt with, the H. also agrees with 
them in form and substance as far as possible. "The 

1. Yet Meyer (Rechtsschriften, p. 225) Says that H. is certainly 


a late “Machwerk” (bungling work). Tr. 
2. Correspondence by letter, ; 


(MEE SOURCES 


“prose, which on the whole is predominant, alternates 
with Anustubhs and Tristubhs ; the verses are often 
| introduced with the typical athapyudaharanti ot the 
(ig "y | Dharmasütras ; quotations from the Veda are pretty 
frequent. The contents deal with the sources of law, 
» l Brahmacürins, Upakurvanaka as well as Naisthika, 
WI Snatakas and Grhasthas, Vanaprasthas and Yatis, restric- 
D 1 tions about food, Pratigraha, Rtvij, Sraddha, including 
| | i Panktidagakas and Panktipavanas, duties of the Snataka, 
uM ,, Acara in general, the five Pakayajiias, study of the Veda 
mER^ | and Brahmacarya, Yama and Niyama, impurity and the 
UH | removal thereof, penances for various infringements, pro- 
| cedure with the witnesses, judicial affairs and the temporal 
) law, laws about women, principal sins, fooding of the 
| Brahmans, particular penances, expiatory prayers etc. In 
d ' one of the quotations from H. which however, I cannot 
Y } trace in the Ms, there appears to be a reference to the 
"i Sraddhakalpa in the Grautastitra of H. (Caland). 
|j The particular Vedic school too out of which this work 
has arisen, can be determined. On the ground of a passage 
) mentioning Maitrayant quoted in a commentary, Bühler 
1 E first gave out the suggestion that the H. is Maitrayaniya’. 
S| 2” Caland has adduced two other quotations from H. to cor- 
[ON | ( ~oborate this suggestion (loc. cit) im which likewise 
- à = Maitrayani is mentioned and he has pointed out cases of 
Ld An remarkable agreements between other quotations and the 
M Maitrayaniyaparisista and the Manavasraddhakalpa. The 
3 M: contains not only the quotation of Bühler and almost 
< the quotations forwarded by Caland, but it shows other 
7 nnections with the Maitrayaniya school, for it even 
introduces the bhagavan maitrayanih and quotes Mantras 
from the Maitrayaniya Samhita, such as the well-known 
f Mantra satadayo viro in Mait ayaniya Samhita 1, Ue 3h 


"esl 
xg 
|| 
p MEH 
] 
) 
| 


1. Correspondence by letter. 
9, SBE 14, XX. 


| ; 3 


17 


Contents 
of H. 


H. belongs 
to the Mai- 
tràyaniya 
school. 
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The comparatively numerous quotations from H. in 
Ap. and Baudh. also indicate that he was a Sttrakara of 
the Black Yajurveda ; however, none of these passages 
is found in the Ms. The Ms. is derived from Nasik and 
this city is at the same time the find-spot of two Mss. of 
the Maitrayaniya Samhita. The Maitrayaniyas otherwise 
lived farther in the north, probably in the neighbourhood 
ofthe Kathas who are closely related to them and like | 
them are reckoned among the oldest Vedic schools?. The a 
word kaphella used in a quotation, which is a w 
Kashmirian word according to the commentary (Hemādri “ 
3, 1, 559), seems to indicate a Kashmirian home for H. 

H. is per- Our H. is perhaps the oldest Smrtiin existence. H. docs 


haps the 
oldestSmrti not refer to older works on law, and when he quotes 


tence Prajapati, M. (manur abravit is the probable reading for 

munir abravitin about 19 cases) and Acaryah and if it 

often agrees almost word for word with all the other 

Smrtis, such analogies do not indicate borrowing, but 

are derived from the common tradition of the Vedic 

schools. Unfortunately, the Ms. is throughout so full of 

mistakes that an edition of the important work on the 

basis of the same is inconceivable. We should hope, 

therefore, that other Mss. may be discovered and parti- 

cularly the ancient commentary referred to by Hemadri, 

3, 1, 559°. 1 

Much more correct than the H.-Ms. is Bühler's Ms. 

— E of. the Vaikhanasasütra a the Vienna University 
sasūtra. Libary, consisting of a "Grhya" in 7 Pra$nas anda 
“Gri yuuseTma” in 4 Prasnas. The latter chiefly deals | 

with the four Asramas in which 4 kinds of Brahmacarins Hi “4 

and Grhasthas respectively and 2 kinds of Vanaprasthas int E 

along with numerous sub-divisions, have been distin- nS S 

x. guished (Pr. 1), and it also deals with the special religious 


1. Le. Index s. v.Harita. NI 
2. L. von Schröder, MS. 1, XIX ff. 
3. Aufrecht C. C. 766, 


ur 


? 
i 
| 
| 
1 


f 
j 
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| duties of the Vanaprastha, Snana, Bhojana, Snatakadharma, 


the ways of life of the Vanaprastha and the Bhikgu, mixed 

castes etc. (2,3) and the pravaras (4). The law proper is not | 
touched in this work which of course is a Grhyadharma 
and not a Dharmasütra ; the duties of the forest hermits 
who, as is well-known, are called Vaikhanasa alter 
Vikhanas appearing in this work as an authority 
(aha vikhanah), are more exhaustively dealt with in 
this work. The term  Vaikhanasa occurs already in 
. Gaut. 3,2 and Baudh. 2, 11, 14 and M. 6, 21 refer to Vaikh. re- wW 
if the waikhanasa-sastram or matam when describing the fed, to 
duties of the forest hermit, by which, according to the works. 
commentators, is meant a Stitra-work of Vikhanas about 

the duties of the Vanaprastha Has this work been 
preserved in our Ms.? The Sramanakagni or the estab- 

lishment of the fire sramanakiyena vidhünena, the exact 

time for retiring into the forest (putra pautram ca 

drstvà) distinction between the Sapatnika, who is 
accompanied by his wife, and the Apatnika who goes : g^ em 


: detailed 
alone into the forest. (1, 6-8 ; 2,1 ff) and many other rules about | X 


forest her- 
rules characteristic of our work are actually seen in the mits. 
^". Smrtis, while other things, such as the Phenapa, Audum- 
X bara, Kuticaka and other kinds of hermits, may be, on 
) the other hand, traced only in the Puranas or in the Mah. 
mI in the present state of our knowledge. The numerous 
passages connected with the cult of Narayana appear I 
to be very recent which like a red band stretches over 1 
‘the whole length of this Sttra-work. Further, the | 
expression budhavara too occurs in it Gane The 
allusion to widow-burning too in Vai. gr. 7, 2 should be ie 
considered as a sign of its late origin: swhamarane..dampalt 
dahay yati, if sahamarana here is not to be explained in 
any other way (§20). The Vaikhanasa school is clearly e 


[EL 


Wrs 


thse 


v 


1. Bühler SBE 25, XXVH-XXIX 
2, Correspondence by letter. 
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m 
considered one of the youngest schools of the Black 
Yajurveda according to Mahadeva (WIL 110) The 
connection of this work with this Veda is proved by the 
quotations of Mantras from it and the reference to the 
Yajuhsamhita. Many Mantras, however, a point empha- 
Wty sised to me by Dr. Caland ! , appear to be quite post- Vedic 
Seu and in the case of Yajus texts, mere Pratikas would have 
Yajurveda. been sufficient. If this work forms tho counterpart of 
the still unpublished V. alkhanasa-$rautasütra?, it may be 7) 
reckoned among the class of proper Dharmastitras. AS 
the prospect of a treatment of the whole Vaikhanasa-sütra ^ 
has been announced from a certain quarter, I shall not go | 
deeper into this matter. = we 


84. The secondary and fragmentary Dharma- 
satras. The composition of Sütra-works on Dharma may 
be traced even in the hoary antiquity, for they 
have been mentioned even in Patanjalis Mahabhasya 


and even in Yaska’s Nirukta a series of legal maxims in 
Sutra style have been quoted? But on the other hand the 
extinction of many Vedic Sttracaranas and the rise of 
numerous metrical works on Dharma could not at any 
time drive the Sutra style wholly out of vogue so that a R— E Si 
Sttra-work on Dharma can be assigned to the oldest period N 


of Indian law, only when there are other criteria, speci- EY fe Y 

* ally those furnished by ancient quotations. Thus the- $4 HN 
small Budhasmrti* which contains a concise treatment in Me i A 
prose ofthe Samskaras, sacrifices, Varna, Asrama and ys à 


. Rajadharma, is by no means authenticated by quotations. 
DM Budha is not mentioned in the lists of authors of law- 
smrti. books in Y., Par., Paithinasi, Sankhalikhita and in the 
; 
1. Correspondence by letter. 
2. Cf. Aufrecht l. c. 610. 
E. 3. Of. West and Bühler (3rd. ed.) 37 f£. we 
= 4. Eggling, Cat. No. 1323; Dhs. (Bomb) (854-56 and the Madr. = 
3 ed.; Burnell, Tanjore Cat. 195; Webr, Verzeichnis No. 1753. 
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Fadmapurana and even in the law-books of the middle 
ages he is very rarely mentioned. A metrical text which 
Hemadri 2, 1, 150 quotes from Budha is not found in his 
Smrti as it has been published. Accordingly it is probably 
a modern compilation. More important is the yet un- 
published Usanas', composed in a mixture of prose and 
verses, among which even Trstubh is found, which in 7 


. Adhy. deals with contamination and purification, castes, 


venances, Sraddhas, selling of prohibited articles and 
punishments. The greater part of the Sraddhakalpa and 


work are quoted by Hemadri and a few passages also in 
the Madhaviya. On the other hand this Usanas 
does not contain any one of the 21 texts, mostly in verse, 
which arc«scribed to him in the Mit. Likewise also the 
texts regarding law proper are wanting in it which 
Viramitrodaya, Maytkha and other juridical works quote 
from this author, as well as the quotations concerning all 
parts of Dharma in other Dharmanibandhas. Our U. on 
(is side seems to quote a verse from Mani? ; and it also 
refers to M. frequently as an authority! which of course, 
however, docs not mean much, and quotes Vasistha, 
«s rita, Gaunaka, and Gautama in a passage about the 


issues of a marriage between a Brahman and a Sudra 


*. West and Bühler (3rd. ed.) 36; Mandlik 291 f. ; Eggling 1916; 
'G 31 129 and Tag. Lect 53. 
T owe this reference to Dr. W. Cala nd of Breda who in the 
À liberal manner also placed at my disposal his collations of 4 
Masa f this work. 

E 3. Of. Bühler SBE 25, XXXV. The reading manu aha is found 
‘alr in the Haug. Ms. and two Mss. used by Mandlik. Dr. Caland 
j opinion that the prose passage following these words, is not 
the quotation -but the fragment cf a verse reminiscent of M. 5, 62, 


> "preceding them, is the real quotation and regarding the sumantur aha 


he draws attention to an analogous quotation from Swmantu in 


-;Hemadri. 
& 


4, Of. Bühler Lc. LXI, 
5, Le XXVII ; ZDMG I. c. 
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which exactly agrees in a remarkable manner with MB, 
16. Three of these quotations, though not exactly in the 
same form, appear in our Vas. 1, 24 ff, Har. 21 (cf. above, 
$3) and Gaut. 4, 26. Accordingly our U. would be later than 
M. Vas, Har, and Gaut, but older than Hemadri (13. 
century) and at all events it is but incomplete as we have 
it, for many of the old quotations are not found in it and 
some of the most important features of Dharma are not 
dealt with in it at all. The Mss. are truly very bad and 
contain large lacunae particularly in Adhy. 1 and 2. The 
ancient Rsi Usanas is considered the author of anotht$ 1 
Smrti * as well, which contains some prose passages. This 

work, however, which has been published, many times 
already, is clearly not the U. of the quotations as none of 

them are found init. It consists of 618 Slokas and 2 
Stitras in prose in the 9. Adhy. which deal with the 

daily duties—Sraddha, impurity, penance and often agrees 
verbatim with M. 


The small Smrti of Ka$yapa? or Upakasyapa deals 
at first in prose but afterwards is Slokas, with the 
duties of the Grhastha, Acara and Prayascitta. Yet this 
work may at best be but a sketch of the original Dharma- iA, — | 


sūtra of Ka$yapa who is well-known as a Rsi and a ' 4 


E | NG 
teacher of law, for he is frequently referred to as autho: : 

4 ; : 6 WA ws 
of Slokas and prose texts on the law of inheritance, pious gt 
gifts and other parts of the law, which are not found in i$ 
this work. Atri famous as a Rsi and even quoted by fA 


M. 3 16 as a teacher of law, is considered to be the author 
of various Smrtis and one of them which is still unpub- 
lished” consisting of 9 Adhy. shows a mixture of prose and 
verse, e.g., Adhy. 1-3, 6 and 9 contain altogether 61 Slokas a 
while Adhy.4 wholly and Adhy. 7 and 8 for the most part, i1 


A. Dhs. (Calc) 1, 501-554. 
2. Dhs. (Bomb.) 856 ff., cf. Eggeling 1317 ; Burnell 194. 
3. Eggeling No. 1305 £; Burnell 194 ; ZDMG: 31, 128. 
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are written in prose. Its contents exclusively deal with 
penance and expiation in this world and the next for 
various sins and transgressions and is mostly identical 
with the published Laghu-Atri, which however, contains 
a short prose section only in the fourth Adhy. and with 
the Vrddha Atri! which has also been published and is 
closely related to the latter; only in the last named work 
Iwas /able to trace a quotation occurring in the Dhar- 
manibandhas (Madh. 1, 432). Satatapa (or Virddha-S., 
Drhacchatatapa) is referred to by Y. and Parasara as a 
feavher of law and is often quoted by Hemadri, Vijianes- 
vara and other mediaeval writers as the author of rules 
mostly in verse about penances, contamination, charitable 
ifts, alms, S sddha and other features of the sacred law. 
At least one of these quotations, in prose, concerning the 
penance for murdering a Brahman (Mit. on Y. 3, 243) 
occurs at the beginning of the Ms. described by Eggeling 
Cat. 3 No. 1362, which in 12 Adhy. deals with Vaisvadeva 
1 Saddha sacrifices, rules of diet, impurity and other 
Tenigious questions in a mixture of prose and verses. Related 
with this S. is the Dharmasastra of the same author" (Ibid. 
- 9. 1361)—at firstin prose but later on containing 129 


Mo "hrses, ~ The Smrti of Vrddha-S. on the other hand is 


‘agite ardifferent work consisting only of 63 verses and 2 
pose passages, in which Mandlik (326) has found a 
quotation from this author in the Nirņayasindhu. 

The unpublished Brhaspat? in prose in the manuscript 
collection of the R. As. Soc. in London, has nothing to do 
wit the renowned teacher of the same name of whom so 

any metrical texts on law proper are quoted, but rather 
seems to be a religious work ofa new sect. From certain 


2 


1. Dhs. (cale.) 1, 1-12; 47-59. 


2 9. Mandlik, who found in it a reference to the trimurti clearly 


describes (8961) the same work. 
3. Tag. Lect. 52. 
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aspects the most interesting of all these works is the Smrti 
of Sankha (Brhat or V rddha-$.)! in 18 Adhy., two of which 
11 and 12,are written partly in prose and the rest, however, 
are throughout written in verse. The multifarious contents 
of this work deal with Varna and Asramadharma, baths, 
ablutions, prayers, the holiness of the Gayatri, offering of 
water to the manes, Sraddha, purification and penances. 
I find nearly 30 Slokas quoted from Adhy. 4, 8,9, 11, 
16 and 17 alone in Mit, (on Y. 3, 30, 260, 264, 290, 293, 
309), Madh. (1, 236, 238, 250, 274, 284) and in Jimg- 
tavahana’s Dàyabhaga (p.912), so that the authenticity 
of this Smrti is sufficiently warranted for. Of course 
many other quotations, particularly the prose ones, 
are not found in it; yet the verse about parivitti 
(17, 43) seems to agree with a prose rule on 
this subject quoted in Mit. on Y. 3,265. Thus this 
work represents, as Bühler has aptly remarked, a stage 
of transition from the Dharmasttras to the metrical 
Smrtis. 

Of the fragments of Dharmasutras which are known 
only from solitary quotations, those on the whole may 


be regarded as the oldest which are referred to in othe 


Dharmastitras. Particular interest attaches to the anciefit 


quotations from a Sütra-work of Manu or the Manavag 


on account of their relation with the law-book of the - 


same name. Thus a remarkable quotation from a 
Manavam about the slaughter of animals is found in 
Vas. 4, 5-8. The passage, partly in prose and partly in 
verse, is exactly in the style of ancient Dharmasttras 
and may have been derived from a Manavaih Dharma- 


sütram? supposedly the source of the Manavam 


1, Dhs. (cale.) 2. 3438-374: Egeline No. 1357 f.; Burnell 127; 
Mandlik 314 f.; West and Bühler (3rd. ed.) 40 f. 
2. Bühler SBE 25, XXXI-XXX VIII. 


3. I have tried to prove (Ind. Hist. Quart. 1927 pp. 808 ff. aat 2 


a Sutra-work of the Manava School was never in existence. 7), 
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Dharmagastram, for the metrical portion of this quotation 
occurs in M. 5, 41, 48, only with this difference that 
in M. 5,48 meat-eating is forbidden without exception 
in conformity with the later principle of ahimsa. The 
other quotations from M. in Vas. including the stereotyped 
manurabravit, are in verse, and 6 of them are found in our 
M. word for word or with slight modifications, but 3 
(Vas. 12, 16 ; 19, 37 ; 23, 43) cannot be traced in M. 
Leaving out Vas., the above mentioned passage (M. 5, 41) 
occurs also in the Sankha.-grhya 2,16, 1. Even Gaut. 21,7, 
san authority for the maxim that 


X 
rears to a prose M. a 
able and our M. 


the first three principal sins are inexpi 
(11, 90-92, 104 f, 147) too teaches practically the same 
thing, for the penances prescribed there are equivalent 
About the rather doubtful quotation from M. 
ee above and p. 21, note 3. 
gs of the Manavah 
7, 94 f. (=M. 7. 
Manavah in it 


to suicide. 
in the Dharmastitra of Usanas s 
The two passages about the teachin 
in the Nitisara of Kamandaki 2,3 and 
155-157) appear to be ancient, and the 
ar to be a Vedic school, though not yet generally 
references are found also in the 
Jagest of Smrtis, eg. in a quotation from Katyayana in 
Ratn. 332, where a view of the Manavah about the 
eft is quoted which approximately 


appe 
recognised. More such 


pugishment for th 
corresponds to our M. 9, 270. 

See $3 for the ancient quotations from Harita. The 
metrical quotations from Yama in Vas. 11, 20 ; 
14, 30; 18, 13-16; 19, 48 need not have been 
derived from a Dharmasutra of the mythical “King of 
Dharma.” Of the Sutra texts quoted in the 
mediaeval and modern Dharmanibandhas, 1 shall first 
A mention a prose text, of course a solitary one, of Vrddha 
] ^ or Brhan-Manu, about the penance for a Brahman who 
Hes. stolen gold `. 
Ly Herberich, Zitate aus Vyddhamanu 


4 


(Würzb. 1893) No. 82. 


Quotations 
from the 
Manava- 
dharma- 
sutra. 


Quotations 
from H. 
and Yama. 


The “Old” or Great" M. is moreover Yrddha 
= M Wu. 
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yt. 

considered to be the author of Slokas whose recent origin 
is betrayed by the reference to the signs Aja and Kanya of 
the Zodiac; the right of inheritance of the widows, and 
other points. Compare § 8. Long prose texts mixed 
with metrical ones, about all the features of the Dharma 
are ascribed to the two brothers Sankha and Likhital 
whose names have become proverbial for their righteous- 
ness, and who are already pointed out by Parasara 1, 24 
as the standard authority for the Dvapara age. Accor- 
ding to Kumarila? the work of Sankha-Likhita was in 
his time followed (parigrhita) mostly by the school'of 
the Vajasaneyins, although, as is the case with all the 
books of the Vedic schools,it was at the same time 
considered as binding on everybody in general. In- 
dependent of it, Caland has proved that the texts of these 
two brothers about Sraddha, collected by him, accurately 
agree both in the Mantras and in the ceremonies, with the 
rites of the Vajasaneyins * 

On the other hand, the Dharmasütra of Paithinasi, 
likewise consisting mostly of prose texts and 
important for the law proper, seems to belong 
to the Atharvaveda, as Bloomfield has alveddy 
conjectured’ and Caland? proved the probability? i 
on the ground of the similarity of the Sraddhakalpa of this 
author, collected by him from quotations, with the Atharva 
ritus. The prose quotation about adoption from a Katiya- 
laugaksisutra might also have been derived from a 
Grhyasutra. Similarly a rule in prose about the damage 
done to merchandises is associated with the name of 


1. P. V. Kane has collected the quotations from Sankha-Likhita 
and in his opinion the date of their Smrti should be placed between 
360 B. C. and the first century A. C. Tr. 

Tantravarttika 179 ; Colebrooke, Ess. 1, 339 (Ed. Cowell). 
Altind. Ahnencult 100, 136 ff., 252 f., 964, CE 
Kaus. X VIII. EM 
lc. 99, 109 f. 


oun go do 
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Tl Kavyayana who, as is well-known, was a Sttrakara of 


the White Yajurveda. It is quoted by Medhatithi on M. 
8, 215, from a Katyayaniyam Sutram 1, Katyayan 
Brahmans are still found e.g. in Puna, although it is not 
clear whether they are connected with the Vedic school of 
the same name or not. See 89 for the metrical Smrti of 
Katyayana. A Katyayanagrhya is quoted by Hemadri 
3,1, 1824, which is different from the Paraskara and 
contains a cross reference to the Srautasütra. Tsolated 
prose rules of Devala, Pracetas, Bhreu, Vyasa and others 
ao also quoted, who are known to us otherwise only as 
authors of metrical Smrtis. 


85. The Law-book of Manu. Comparatively only a 
few miserable remnants of the almost innumerable Vedic 
schools, in which the Stitras known to us from the 
Caranavytha and other works were once taught, have been 
preserved to the present day ; and this is the case also 
with the Dharmasutras. Of the Brahmans who are still 
acquainted with their ancient literature—their number 
on the whole is not large—only a portion, the class of the 
Vaidikas, adhere to the ancient customs of learning by 
“shart the canonical works of their particular school 
and to recite them for alms. Also in the social life of 
is Brahmans the classification based on the differences 
of the study of the Veda is disappearing before classifica- 
tions based on other grounds, mostly of a geographical 
nature. Thus, for example, intermarriage is not allowed 
between the Kankanasths and Devarukhes in Puna, 
put inside of these two sects there is connubium? between 
the Rigvedis and the Apastambs or Yajurvedis. Besides 


the Vaidikas, we find the Syotriyas and Hotrs, who are 


1. Bühler TA, 14, 324. 
42. Bühle? SBE 25, XLVI ff. ; Haug, Brahma und die Brahmanen 
47 f. ; Bhandarkar, IA 3, 132 ff. 
3, BG. 18, 1, 111, 160. 
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3 n 
familiar with the Srautasttras and know how to perform 
sacrifices according to them ; the Yajüikas who study the 
Grhyasttras and perform the Sarhskaras according to 
them ; the Jyotisins—astrologers, the Sastrins or Dharma- 
éastrins who are familiar with the law-books and can 
explain them, and other specialists! whose number is still 
very great at a centre of Sanskrit learning such as the 
Sanskrit College in Benares. 
This specialisation certainly is not merely of 
a recent date, but is the natural result of ke 
widening of the sphere of learning which took 
place atan early date and rendered it impossible, in 
spite of the long period devoted to the study of the Veda, 
to master it by committing it to memory" That the study 
of the sacred law, which specially interests us here, had 
already become a specialised subject before the time of 
the Dharmasttras of Vas. and Baudh. is proved by these 
works themselves, for they mention also the Dharma- 
pathaka® along with those who are acquainted with the 
four Vedas or the Vedangas, or with Mimarmsa, as mem- 


ber of an assembly of authorities (parisad), by which term | 
clearly a Brahman is meant who has studied the sever — : NS ae 
Dharmasttras of the different schools, because the Dharma- j IN jd \ 
sutra ofa particular school, as part of the Kalpa, is alreagly | |^ X 
included among the Vedangas* A still further specialisatión — | F q 

1. Bühler l. c.; M. Wiliams, Hinduism 160 ; Nesfield, Caste | \ 


System 53 ff. B5. [ 
2. Bühler l. c. L ff. ; Tag. Lect. 41 f., 347. | U * 
3. Meyer (Rechtsschriften, p. 38) thinks that the Dharmapathaka M | 


was an expert in secular law whereas the others were experts in | 
religious Jaw. As Gaut. does not mention the Dharmapathaka, ¿j 
Meyer argues (p. 317) that in the days of Gaut. the legal works had FT. 


based on pure imagination and cannot be harmonised with the other wi 
theory of Meyer himself that the Naradasmrti—exclusively devoted to 
secular law—is older than Gaut., for Medhatithi, who in his opini 

is not far removed from Gaut., often quotes Narada. Tr. m 
- 4 Bühler l. c. 
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may be found in Vi. 83, 6 ff where among the Pankti- 
pavanas, those who would sanctify an assembly, one who 
has studied only a particular Dharmaáastra is mentioned 
along with those, who have studied only one Vedanga oF 
the Puranas, the epics or grammar. Also the fact that 
- the law-books of the different schools, in the opinion of the 
commentators and to some extent also in the opinion of 
the authors themselves, were intended to supplement each 
other, indicates the early advent of specialists and schools 
of Dharma, clearly to be traced from the Dharmajiia, 
Prarmavid or Dharmapravaktr and Parisad of 
the Smrtis, from the Dharmagastrin of Bana’s 
Harsacarita’ and from the Dharmanibandhakaras and 
Tikakaras of the mediaeval age—olten very eminent per- 
sons, to the court Pandits and Shastris formerly attached 
to English law-courts and to the popular courts of arbitra- 
tion (partic) of the present day. That the law-books had 
received general recognition about 700 ap. is proved by 
the statement by Kumārila to the effect that they were 
LE indeed evolved and continued within particular Vedic 
| i schools, but at his time they were also generally 
bel | i _ Recognised’. 
S Now, the Smrtis which at the present day are studied 
gind consulted by the authorities on. Dharma in all parts 
ot India, are primarily metrical Smrtis, above all, the 
Manavam Dharmasastram. and the commentaries and 
systematic works annexed to it. How early the authority 
of this work spread over the whole of India is best shown 
by the numerous commentaries composed im various 
countries, which go back to the early mediaeval age and 
refer to even earlier sources. In my edition of the text 
of M. (London 1887) the variations of the text in these 


different commentaries Were marked as fully as possible, 
| | 8 4. Calc. Ed. 204. 
| * i- 9, Tantravarttika 179 ; Colebroke, Ess. 1, 339. 
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but they are unimportant comparatively and it cannot, 
therefore, be doubted that our M. was essentially the same 
as it is to-day even 1000 years ago. A still more ancient 
testimony for the existence of a work at least very closely 
resembling this Smrti is Brh.’ whose fragments, which 
should be assigned to about the sixth or the seventh 
century A.D. exhibit an intimate acquaintance with M. Thus 
Brh. 10, 13 speaks about the different weights described 
by “M.” with clear reference to M. 8, 132-157. The famous 
passage M. 9, 57-68, where Niyoga is at first prescribed 
and then forbidden, is already turned to account by Bb; 
regarding the permissibility of gambling he points out 
(26, 1) the disagreement which exists in this respect 
between M. 9, 221 ff. and other teachers of law, and when 
Brh. 25, 33 speaks of the 13 sons, who were mentioned 
"by M." it is only seemingly in contradiction to the 12 
sons in M. 9, 158, 180 ; for according to M. 9, 127 ff. the 
Putrikaputra may be regarded as the thirteenth son. The 
superiority of M. over all other teachers of law is 
emphasised by Brh. 27,3. In 18,1 he mentions Bhrgu 
instead of M. and thereby betrays his acquaintance with 
those passages of M. where Bhrgu figures as the reak 


author. Narada too seems to presuppose our M. although 
his relation to our M. is not quite so clear as that of Brik, 
and Nar. is to be assigned to about 500 a.D. (87) The 
Burmese and Javanese law-books are not less dependent 
on M. ($13). Kumarila (8. century) is the more important 
as a witness, because the ancient commentary often cited 
by him frequently refers to our M? The inscriptions too 
corroborate this, at least in so far as they mention M. at 
the head of the teachers of law and this is done even in 
a Valabhi inscription of the sixth century A. D? 


1. SBE 33, Introd. ; cf, §9. 
2. Cf. Bühler l c. 613. 2 
3. L c. XCM ff 
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M. and the Mah, which of 


very complicated nature, is remarkable". 


19, 50, 23 ff. two Slokas are mentioned 
One of these Slokas 


3 The relation between our 
course is of a 
Thus in Mah. 


which M. had sung svesu dharmesw. 
M. 9,321 and the expression dharmah is 


often used to indicate a Dharmagastra. In Mah. 13, 46, 
30 ff. there is a still clearer reference to a Sastra composed 
by Manu—the more 80 because the rule cited here is the 


M. 9, 87 in substance and even agrees with it 
In the story of Sakuntala 


t, if not his manual, is 


agrees with 


same as 
word for word to some extent. 
«D Mah. 1, 73, 8 ff, Manu at leas 
mentioned as the authority for the list and description 
of the eight forms of marriage—a passage which agrees 
0-96. Of course, in other 


in its main features with M. 3, 2 
represents 


ages it appears that the Mah. 
M., so that the law proper 
disorderly fashion and 
Besides, 


comparable pass 
an older state of things than our 
in it is expounded in an altogether 
without any trace of the 18 titles of law. 
M. contains a whole series of references (particularly 7, 
41; 8, 110; 9, 23, 60, 199, 227, 314, 315 ; 10, 108), 
which betray an accurate knowledge of the saga of the 


‘Mah. ; but it is true that most of these references Occur 


— à Ne 
“in those parts of our M. which seem to be of later origin. 
numerous parallel 


;Particularly remarkable are the 
o works which in the Mah. are not 


mentioned as quotations from Manu. According to Biihler’s 
researches there are more than 260 such verses, i.e. about 
1/0 of the whole of the M., in the 3., 12., and the 16. Par- 


vans of theMah. alone. As sor 


the other of these two 
this agreement cannot b 
a common source at 
in Indian “Spruchweisheit.” 


A, : 
passages In these tw 


goes baek to 
to be sought 


T ote LXXM f; cf Hop 
Mah. im O. u W. (Kiel 1895) 114 f. 


M. 
Mah. 


works contains the better reading, 
e the result of borrowing but 
id this common source is 
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The fondness for adages and parables which is still 
common in India found a particularly rich field of activity 
in the sphere of Dharma. M. reads like a didactic poem {| 
and even rises not seldom to poetical altitudes. Even 
the Dharmastitras are full of verses which are again seen |. 
in M. for the most part, word for word; Vas. thus has 39 
Slokas and Vi. more than 160 Slokas in common with M. 
Thus, if it is certain that a large mass of memorial verses 
were existing at an early date, it was in all probability 
just for the Dharmasastrins, who knew these verses by 
heart, to draw up whole works in metre and to versify [55 
existing Dharmasutras, be they of their own or of other 
Vedie schools. 

The theory that the transition from the Sutra 
form to the Sloka form was connected and coeval with the 
transition of the sacred law from the Vedic Caranas to 
special schools of Dharma, must, in the nature of things, 
remain a hypothesis, which, however, gains a great amount 
of probability for reasons of various kinds. Thus from 
the close relationship between the M. and the Mah. it 


becomes understandable that the epic Sloka was selected — ^ í 
for both, be it that the epic already existed at an earlier E. 4 
time in its present form or was brought into this form aym- N pe 
the same time as M. Like the epic, M. too is meant for b NT 4 
the great mass of the people or at least for the educated, B qu 
acquainted with Sanskrit. And as the epic was trans- | / \ iy 
formed from a simple description of battles and war-scenes IE j| 
into a didactic poem—a Smrti, there developed out of the A y 
Dharmasūtras, the handbooks of the schools of the if 1 
Brahmans, the metrical presentation of the Dharma which j 1 | 
should be equally binding on everybody. Also the time of SA Y v 


origin of our M. and the Mah. in their present form is | EX 
approximately the same. As M. in its essential parts and 


y 

| pe 
a 
Ro Fog 


1. Cf Bühler and Kirste, Contrib. to the Hist. of the 
(Wien 1892). ist. of the M 
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| infew of its relations to Brh. and Nar. can hardly be 
[- assigned to a period later t 
the Mah. too according to the researches of Bühler, must 
have existed in approximately its present form at least 
about 300-500 a. D." 

As the Mah. at the time of its revision was consider- 
ably extended in view 
Dharmasütras too recel 
narrow, exclusively rel igious standpoint of the Vedic 
schools permitted many important questions to be dealt 
a hint, specially as the Sütra-works were 


CN 
wit only by 
o be as concise as 


committed to memory and thus had t 
possible aud, as has already been pointed out, were from 
the first destined to supplement each other. On the other 
which was intended to be studied and recited 
by every member of the three higher castes (M. 2, 16 ; 
12, 126), would have to go much more into details and 
include a much wider circle of subjects”. Thus an 
exhaustive treatment of law proper, which in the 
Dharmastitras was treated rather in a step-motherly 
fashion, was necessary in such a work. In fact the juri- 


dial section i.e. the 8. and the first part of the 9. Adhy. 
hole of this extensive 


covers more than one fourth of the w 
work (713 of 2684 verses) while in the Dharmasttras they 


occupy comparatively much less space. Particular laws 
y instances from the Mah. as 


hand a work 


Wi 


and maxims are illustrated b 


“has already been mentioned above. 
Even the sphere of the duties of the king 


(7, 1-226 ; 9, 294-325) was considerably extended 
and supplemented compared with the Dharmasütras, 
vi Adhy. 3. It contains, inter alia, the 
f the king (M. 7, 145 f, 151 ff, 216, 
Mah. 15, 5, 10 ff. and in Dandin’s 


e. & 
daily routine 0 
991 ff) seen also in the 

d 

4. Lo. 21-27. 

9. pühler SBE 25, LX VI-LXXIII. 
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Dasakumaracarita 8 (p. 156 ed. Godabole), and partictumr- 
ly the exaggerated glorification and deification of royalty E: 
(M. 7, 1-15 ; 9, 294-311 eto. cf. Mah. 1, 82, 18, etc.) ! 
which is quite consistent in a work. intended for the | 
Ksatriyas and their advisors while in the Vedic literature |. 
and the Dharmasutras royalty is as a rule extolled only | 
in connection with Brahmanism. The philosophical 
portions of the 1. and the 12. Adhy. are based, as Garbe + 
has proved, ona later Puranic form of the Samkhya philo- 
sophy. Also in the other chapters there is much which 
was probably added to the original work only at the “me ' j- 
of its versification—such as the philosophico-medical - 
excursus 2, 89-100, the classification of the pitarah 3, 
193-201, discussion about the means of subsistance of 
the Brahman 4, 1-24, the introductory remarks before the 
laws of diet 5, 1-4, the remarkably detailed account of 
the mixed castes 10, 1-74, and the uselessly repeated laws 
about the duties of the castes 10, 101-131 ete.” 
As in its contents, so also in the arrangement of the 
subject matter the M. exhibits a remarkable advance 
The old Vedic designations for 


on the Dharmasutras. 


divisions and sub-divisions, Pra$na, Patala and Khanda t OI T 
(Khandika) have indeed been retained practically ordy ~ 6 Bey f 
in the proper Dharmasūtras while in other works the Eee: M 
division in Adhy. is followed as in M. Of the 12 Ady. K 3 

i 


in which the M. is divided the first six deal with the | 
creation of the world and the duties of the four Aéramas  : A oat on 
including the Sraddha, Vai$vadeva and other sacrifices; ~ ; FC N p 
the other six deal with the duties of the king, particularly — V^ Y 

the administration of justice and the right to punish, | 


the occupations of the four castes and the mixed castes, the 
penances, and the transmigration of the soul. || 
v 


1. Die Samkhya Philosophie (Leipzig 1894) 44-47. 
2. Bühler l c. LXVI. 
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| “he law proper according to M. is divided under 18 
| titles : 1. Recovery of debt, 2. deposits, 3. sale without owner- eae aie | 
| ship, 4. concerns among partners, 5. resumption of gifts, 6. | 
_ non-payment of wages, 7.non-performance of agreements, 8. 
recission of sale and purchase, 9. disputes between 
the owner of cattle and his servants, 10. disputes regard- 
ing boundaries, 11. assault, 12. defamation, 13. theft, 
14. violence, 15. adultery, 16. duties of man and wife, 17. 
law of inheritance, 18. gambling and betting. Mill and 
others have sharply criticised this classification of Indian 
-) ING but it is worthy of notice not only as a first. attempt, 
but this classification seems to have been taken directly 
from actual life and fully corresponds to the necessities 
of the life of those days. Thus the law of debt, closely in- 
terwoven with the rules of court procedure occupies the first 
place on account of its great usefulness ; then follow the phe da, 
question of deposits, particularly important on account of based on 
the general insecurity of ownership in those days, the laws ele 
of donations and gifts with which the Brahmans are most 
closely concerned from their class interest, laws of part- 
norship and trade, disputes about boundaries and other 
_temics of the sphere of civil law. The next five 
topics are connected with criminal law. The particular- 
lygdetailed sections about the duties of man and wife and 
the law of inheritance conjointly form the domestic laws. 
The few verses about gambling and betting represent a 
short supplement". 
Coming back from these later elements in our M. to 
the original parts of this work as they can be traced out 
by a comparison of the same with the Dharmastitras, we 
are confronted with the further question whether a 
particular work of this kind may be said to have been the 


EU ise of India i 
9. Of. ZVR 1, 246 ff. 


2 + 
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source of our M. or not. Here the well-known hypothesis 
comes up, which makes the mythical first parent Manu,who 
in our M. (1, 1-4, 118 £ etc.) is named as the author of 
the work, identical with the Manvacarya or Manvacarya, 
the traditional author of the Manava Grhyastitra’ and 
according to which the Manava Dharmasastra as the law- 
book of the Manavas, was originated out of the lost Manava 
Dharmasütra, the supposed Dharmasutra ofthe Vedic school 
of the Manava-Maitrayaniyas. These hypotheses which 
were first raised at a time when this school was known 
only by its name, have received little support 
from the discovery of several of its chief works. 
Neither the Grhyasttra along with the Parisista 
nor the Samhitā and the Srautasutra of the 
Maitrayaniyas agree accurately with M. 

The  Manava-ér&ddhakalpa? however, discovered 
by Bühler and turned to account for this question 
by him, offers very numerous points of agreement 
with M. These interesting parallels however, refer 
only to a certain number of partieular verses, while 
the ritual is quite different, and these verses might 
have been taken from M. because the Sraddhakalpa m 
the whole seems to be a modern work in its present 
form and many other verses seem to have been tagen 
from the Karmapradipa and the Caturviiáatipurüma?. 
As regards the Grhyasutra, it has indeed a rule about 
begging from relative women common with M. 2, 50, but 
this law is found also in other Grhyasutras (Par. 2, 5, 5 ; 
cf, Asv. 1, 22, 7) nor is it without further parallels 
in the Smrtis (Ap. 1, 3, 26, eto) so that it 
may be regarded as a common property of the 
Sutra literature. About the time of the Samskaras, the 


1. Bühler SBE 25, LATI. kc 
2. L c XL-XLIV. P 
3. Caland, Altnd. Ahnencult 78 ff. 
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fons of marriage, of which the Manavagrhya knows 
two—the Brahma and the Saulkadharma, and other 
decisive points the two works hold wholly divergent 
views. Regarding the important ritual of Sraddha 
the same is the case with M. 3,214 ff and the corres- 
ponding treatment of the same subject in the Srautast- 
tra of the Manava school. Accordingly, there is no 
chance of an agreement between our M. and the Stitras 
of this school as there exists between Vi. and the 
Grhyasttra of the Kathaka school or between Y. and the 
chief works of the Vajasaneyins. However, the existence 
of a work, supposedly the source of our M., is indicated 
by the scanty fragments of such a work in ancient 
quotations discussed in $4. The author of the Dharmasu- 
tra of this school need by no means have been the same 
person as the author of the Grhyasttra ; thus the Dharma- 
sūtra of the Hairanyakeéas which they have taken from 
the Apastambiyas, differs considerably from their 
Grhyasutra in language and subject matter. Indirect 
relations between M. and the Manava school may still 
further be traced through Vi. and the Kathaka school". 
.. "All these arguments, however, yield only a certain degree 
bf probability to the supposed relationship between M. 
and the Vedic Manavas, so that it is perhaps most 
"advisable to reserve the final decision on this question till 
the discovery of decisive manuscript materials. 

The author of our M. at all events already knew 
various older law-books as he speaks of the Dharmasas- 
tras in general as well as mentions several teachers of 


1. D. Dharmasutra d. Visnu und d. Kathakagrhyas. (1879) 76 ff. ; 
of. P. v. Bradke ZDMG 36, 438 ; Bühler 1. c. XXXIX. 
= o Caland l. c. 198 f. 


— A 
M 


3. Bühlerl c. XL. 
A, SBE 7, XXV ff. ; P. v. Bradke 1. c, 438 ff. 
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law by name * The Vaikhanasa school for example 

whieh he refers to when dealing with the duties of the 
Vanaprastha, has left usa Dharmasütra, which though 

a very late work in its present form, yet in that particular 

section about Vanaprasthas shows remarkable points 

of agreement with M. (§ 3) It should not, therefore, be 

Eu author doubted that the author had made use of works of various 
Les P'- schools when he intended to write a didactic poem on 
works. Dharma binding on all castes and to set it off with the 
name of Manu, who had so long been glorified as the fist 

parent of mankind and was considered to be descended 

from Brahman, the universal soul, or was identified with 

it and was said to be the founder of the social order 

in this world, and was renowned as the inventor 

of sacrificial usages and as the religious law-giver, 

long before the Sttra-school of the Manavas came 

into existence which very probably was also named 

after him. The name of our law-book is not in this 

respect without analogy with the names of authors 

of other metrical Smrtis such as Atri, Usanas, Daksa, 

Nar, Prajapati, Brh. etc, which likewise have also been. 

taken from the world of «honos and gods. 1 — 

That the alleged work of M. received so general a recog- 

The cause nition even so early, may be explained on consideratio 
unusual of the fame of the mythical M. of whom even 
Hopper in the three Samhitas of the Black Yajurveda 
it has been said that all that M. has said is 
medicine. The fact that this Mantra and the 
passage to the effect that M. divided his property among 

his sons, which is often quoted in connection with the i. 

á law of inheritance, belong to the Black Yajurveda, as well i IN 


1. M. 2, 10; 3, 16, 232; 6, 21; 8, 140; 12, 111 ; of. Bühler 1. c. ) 
XXV-XXX. h 
2. Bühler l. c. LVI-LXV. X 
3. Tag. Lect. 43 ; Bühler l. c. XVI. 
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asthe occurrence of a few Mantras specially peculiar to 
this Vedat in M. and its relations with Vi. may be explain- 
ed on the hypothesis that the sources of law made use of 
by him belonged, though not to the Manava school, yet 
exclusively or principally to the sphere of the Black 
But this too is uncertain. 

Bhrgw’s name like that of Manu is mythieal, who 
according to M. 1,00, 119 ; 5, 1-4, 122, eto. is the proclaimer 
of this work which was revealed to him by his father M. 
and who is therefore frequently represented as discoursing 
wien passing into a new section, although he is not often 
mentioned by name. It is, however, doubtful whether 
itwillbe right to completely differentiate this Bhrgu, 
after whom our work is called the Manavadharmasastra 
(bhrguprokta, bhrguprokta 

samhita), from our M. particularly because already in 
Nar. and in the Skandapurana ($ 7)a combination of 
the names of these two authors is found. However, in 
the quotations, in the oldest of them, our work is expressly 
ascribed to M. and Bhrgu appears as the author ofa 
separate Smrti. 
A. The heterogenous character of the sources 0 
—“ydnders it impossible to utilise the few geographical data 
ogeurring in it in order to definitely determine its land 
of origin®?. It is, therefore, hardly advisable to insist 
~ upon the interesting definitions of the lands, Br 
Brahmarsidesa, Madhyadesa and Aryavarta (M. 2, 19, ff), 
.' although they seem to belong to the ancient part of the 
specially because Baudhayana 1, 2, 9 ff. whose. 
ool certainly belongs to Southern India, also locates the 
lands of the Aryans to the region of the holy rivers in 
| 1 ^ Northern India. 


. Cf. Caland 1. c. 206 
2 Cf Johäntgen, D 


recension of Bhrgu 


as Gesetzbuch des Manu 15, 97 ff.; P. v. 


i Indian Wisdom (8rd. ed.)213 eto. 
4, Of. Bühler 1. c. IN. 
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$6. Yajriavalkya. While the Dharmasttras’ in 


M. this Smrti is the foremost among the metrical 
works. In the passage of Kumarila, often referred to, 
mention is made of Gaut., Vas. and other Sütra-works, and 
he also frequently cites our M. whom he considers to be 
the highest authority in the sphere of Dharma. The great 
Mimathsaka seems to have known no other metrical 
Smrti than M. and an examination of the contents of these 
works shows that they are less archaic than M. and ex- 
pressly or tacitly, assume him to be their predecessor. 
First of all Yajiiavalkya comes into consideration, about 
whom Stenzler', the editor and translator of Yajnavalkya, 
is of opinion that in antiquity lie is posterior to M. but 
precedes all other authors and therefore represents the 
next phase after M. In fact the advance on M. is un- 
mistakable, it is evident even from the more concise form 
of its contents which enabled Y. to discuss almost all the 
topics handled by M. in 1009 Sl. instead of M.s 2684 ; 
they are roughly divided into three sections, 
approximately of equal length, on custom, law and 
penance. The section on law does not expressly refer E 

M.’s classification of the law under 18 heads ; the com E. m 
mentators however divide it in a similar manner but aé y v5 
to the above 18 two more: conditions of service and | 
miscellany (cf. $7). The order is indeed slightly 
different in Y. for, the law of inheritance, disputes 
about boundaries and the transgressions of the 
shepherd here occupy the 3., 4. andthe 5. places, LEE 
gambling and betting the 12. place, etc. In the of law MEI 
inheritance the widow's claim to property and that of the 
daughter in the absence of male issue are fully recognised | 
(2, 135), while M.still like the Dharmasutras, takes a very — | 
——— MÀ € a itn 

1. Pref. VIII f 4 


p 
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| untêrourable view of women’s claim to property. In the 
| law of debt Y. (2, 37-67) deals with mortgages and the 
; foreclosure of the same, various kinds of securities and 
| with the liability for debts, much more exhaustively than 


! M. Generally Y. lays particular stress upon private law, 
-| specially upon the law of trade—the criminal law being 


of less importance to him. Y.'s treatment of the hearing of 
witnesses and, on the whole, that of the judicial procedure 
|! are on a decidedly advanced footing. While in . M. the 
evidence is essentially based on deposition and along with 


22 mentions the written document as the chief testimony 
and (2, 84-94) gives elaborate rules of drawing up and 
testing documents. He describes at length (2, 95-113) 
five different kinds of ordeals which should be 
resorted to in default of other means of evidence. He 
(2, 24-29) also lays down systematic principles about 
the law of possession and usucaption barely alluded to in 
M.; the same about appeal (2,30). The penances like- 
wise are more diverse in character in Y. 3, 316-328 


| than in M. In connection with social customs I mention 


only, his polemic against the marriage of a Brahman 


and M., though, e. g., the documentary evidence is already 
referred to in Vas. 16,10, 14f The analogies between 
Y. and Vi. are remarkable, even in such cases where 
both differ from M. for example, regarding copperplate 
grants, deeds of debt and all documents in general, 


| ^. Of. SBE 7, XX ff.; Vi. 3, 82; 6, 24-96; 9-14; 17, 1 f, 13; 
| 19, 7-£.; 96, 54-95 ; Gi, 1l; Bh 
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regarding the five chief divine judgments and their 
applications, regarding inheritance, distinction between 
inherited and self-earned property, recognition of the right 
of representation, funeral ceremonies, and moreover, 
regarding the composition of the human body and Yoga— 
topics dealt with also in the medical works’. At the 
same time it is, however, remarkable that in the passage 


Y. 2, 240 f. which is otherwise closely comparable with . 


Vi. 5, 122 f. the word nanaka, a designation for minted 
coin, is found? which is. rightly interpreted as a proof of 
the comparatively later origin of our Y? It can welinbe 
inferred from this that in other cases too Vi. has retained 
the older version and Y. has drawn upon Vi.or rather upon 
the Sttra-work lying at the root of this work. Yajnavalkya 
is unmistakably related to another work belonging to the 
Black Yajurveda,-namely, the Manavagrhyastitra, with 
which it has in common a passage about the symptoms 
and cure of one possessed by Vinayaka (Ganesa) (1, 270- 
292) which has wrongly been considered as a proof of the 
later origin of this work *. The language, the metre, the 
concise form, the reduction of the four Vinayakas to one 
Ganesa, all this proves that here too Y. represents the later 


OD Q SNR ANE 6 5 3 CET 
tradition". A Vin&yakasanti is besides described in anothier 


Sttra-work of the Black Yajurveda—in Baudh°. 4 

Decisive data, however, connect Y. with the 
White Yajurveda. Even Stenzler, ZDMG 7, 517 
ff. pointed out the similarily between Y.3, 1 ff. and 
the Grhyasutra of Paraskara 3, 10’ belonging to 


Cf. Transact. of the 9th, Congr. of Orient. (Lond. 1893), 


5 
e» 


There is some confusion in the German text here. 
Stenzler l. c. XI; cf. WIL (2nd. ed.) 222, 299. 

. Stenzler l. c. IX. 

P. v. Bradke ZDMG 26, 496-433. 

Raj. Mitra, Not. No. 1325. 

. Cf. Oldenburg SBE 29, 355-359, 
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j the White Yajurveda ‘and also the relation in 
which Ys name stands to the Vajasaneyi-Samhita. Y. 
puo is also called Vajasaneya, is considered to be the 


/ author of this Samhita and figures as the chief authority 
in the Satapathabrahmana belonging to it, parti- 


=| cularly in the  Brhadarapyaka; the Yajus-mantras 


were revealed to him by the Sun-god. Similarly Y. 3, 
110 refers to himself as the author of the Aranyaka 
which he had received from the Sun. In conformity 
with this, in Y. the Mantras which are recited at the 
Siddha are taken mostly from the Vajasaneyisamh. and 
the whole exposition of the Sraddha 1, 219-271 exhibits 
a large number of points of agreement with the Sraddha- 
kalpasutra of Katyayana edited by Caland Accordingly, 
it is probable that the Smrti of Y. is based on a Sttra- 
work of the White Yajurveda but at the same time other 
Sutra-works and our M. were utilised by the author of 
this work. The laconic style of Y. should perhaps be 
regarded as a lingering relic of the original Sutras. * 
While by means of the sources made use of by Y. 
the upper limit of the age of his Smrti may be fixed, his 


i E e : : : 
[m aciuaintance with Greek astrology, according to Jacob? , 
; \ . . . 
aythorises us to hold that he should be assigned to the 


Y 
—— a> 


-A. Caland, Altind. Ahnencult 127-130, 245-252; cf. West and 
Bühler (3rd. ed.) 47. 

2. Meyer (Rechtsschriften, pp. 120-194) says that the whole text of Y. 
is nothing but a metrical version of what his predecessors in the field 
had said on Indian laws and customs and that most of all he has copied 
Kautilya. As Y. has broken up and never quoted in full the verses of 
previous works in his attempt to condense the text as much as possible, 
Meyer argues that any work which has'any verse in common with Y. 
must be later than Y. These theories of Meyer are however directly 

‘opposed to the conclusions reached by Losch. See foot-note 1, p. 44. Tr. 

3. ZDMG 30, 306 f. 

Losch however says that this is no longer quite certain for 
the Babylonian heptagram might have been directly derived from 
Babylon and not through the Greeks and this is rendered all the 
more probable by the recent discoveries in the Indus valley. Tr. 
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+ 
third century A.D. at the earliest. In 1, 295 he enumer- 


ates the 7 planets in the astronomical order, and in 1,80 | 
too (sustha inda) he gives an astrological reference iM | 


` 
1 


though without using any Greek term. The word nanaka 
already referred to, is not without importance for chrono- 
logical purposes ; at all events, it is not one of the most 
ancient coin-names. For the terminus ad quem, besides 
the oldest commentaries (8 11) and the Garuda and 
Agnipuranas with their numerous borrowings’ from Y. 
(8 10), the other metrical Smrtis are important, whose 


posteriority will be proved below. Y. therefore falsi. y 


approximately in the fourth centwy A. D. The state- 
ment in Y. 1,2 as wellas the Vedic references indicate 
that his home is tobe sought in Mithila (Videha), and 
the Vajasaneyins also generally belong to the North. 


87. Narada. The Naradasmrti’ attracted great 
attention already a hundred years ago on account of the 


1. The first and the third chapters of Y. are found in the 
Garudapuràna and the second chapter is found in the 
Agnipurana. Hans Losch has made a detailed study cf these 
extracts in his little work “Die Yajnavalkyasmrti verglichen mit 


den Parallelen des Agni und Garudapurapa" and has arrived at Qui 
following conclusions :— = 

a. The Rajadharma section at the end of the first chapter es 
interpolation. ] " 

b. The Agnipurana version of the Vyavaharadhyaya is older 
than the corresponding chapter of Y. and though it is strongly in- 
fluenced by the Artha&astra literature it is stil essentially an in- 
dependent work. But on the whole the second chapter is a later 
addition to the text of Y. 

c. Verses 60-206 of the third chapter of Y. are interpolated and 
the Purana version of this chapter is older than the text contained 
in the Smrti. Tr. 

2. Of. SBE 31 ; Tag. Lect. 54 ff.; The Institutes Narada by J. 
Jolly (Lond. 1876 and Cale. 1885); West and Bühler (3rd. ed.) 48-50 : 
Bühler SBE 25, XVII, XCV ff. ; Bendall, Journey in Nepal (Lond. 
1886), 56 ff; Conrady, 15 Blatter einer nepales. Palmblatt-Hs. des 
Narada (Leipzig, 1891) ; Ridding, A Ms. of the Narada Sut JRAS 
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package in the author’s introduction which describes 
the various recensions of M. and represents Nar. as a 
fragment of an older and more extensive recension of this 
work than our M. composed by Bhrgu. According to 
this passage referred to by Sir William Jones in the 
foreword to his Manu and after him frequently by others, 
the first parent M. is said to have composed a comprehen- 
sive work on law, philosophy etc. in 24 sections and 
100,000 Slokas. The Devarsi Nar. who received it from 
M, seeing the feeble intellectual power of man, made a 
sketch of it in 12,000 Slokas and Bhrgu'ss son Sumati 
further abridged it into 4,000 Slokas. Only this sketch 
is now accessible to humanity, but the Nar-Smrti 
preserves the 9. chapter of the sketch prepared by Nar. 
from M., dealing with law proper. This datum is 
often taken into account for the history of our M. and 
conjointly with the quotations from a Vrddha or Brhan- 
manu, it is regarded as a proof of the fact that only a later 
revision of the original work of M. has been preserved. 
Our M. should be regarded as still later, if the version 
of this introduction to Nar. found in the greater and per- 
E aps the more ancient recension of his work is taken to be 
atue; for this version throws in Markandeya between Nàr. 
anid Sumati as another redactor who is said to have made 
A sketch in 8,000 Slokas. 

A comparison of the contents alone shows that 
Nar is not older but decidedly later than M. 
and that the traditional relation between these two 
authors must therefore be reversed. It is possible 
that the tradition according to which Nar, the 
intermediary between gods and men, received a law-book 
from the first parent M. is as old as that which connects 
Bhrgu with M. in the same manner. The analogous 
“Ctatements however in the Puranas and in the Mah. about 
four successive revisions of the original work of M. mention 
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Bhrgu, Nar., Brh.and Angiras or Sarikara, Indra,Brhaspati 
and Kavya, as the four redactors. The order here is there- 
fore different, for Bhrgu, Sumati’s father, here comes before 
Nar. 
Nar.’s posteriority to M. is evident, for instance, 
Advanced from the 132 sub-divisions of the 18 titles of law, 15 kinds 
Nev g of slavery, 21 ways of earning livelihood, 11 kinds of 
witnesses, 5 kinds of divine judgment, 3 kinds of princi- 
pal crime (Sahasa) and further ramifications’ which have 
far fewer categories in M. or on the whole are present Yi y 
in embryo. Even the fact that Narada makes law proper | 
the subject of a separate work is a sign of great advance- 
ment. In purport too he differs from M. not seldom, but 
these differences in most cases may be explained 
if it is held that in Nar’s days a great advance 
was made in legal constitution; for example, 
Nar. declares gambling, which is entirely forbidden 
by M, to be permissible so long as it takes 
place publicly under state control (17,1-8); he 
curtails the right of primogeniture in the law of inheritance 
(13, 4 £) and on the other hand, grants the mother and 
the unmarried sisters equal shares with the sons at the 
partition of the property after the death of the father 
(13, 12 £) ; in the law of debt he considerably extends BU | 
the liability to the wife for the debts of her husbartte E» — 
(1,17-25) ; in law-suits he gives great prominence to A a 
proceedings in writing and documentary evidence. | fd \ “A 
The impression that our M. is the basic work Wag Aa 
Nar. in- upon which Nar. has made improvements is further | U Y 
fret to strengthened by the fact that he fully agrees Hh 
with M. in the arrangement of the subject matter d NG 
because even the “miscellany,” prakirnaka, not found in ilb 
M. among the titles of law, and the appendix on theft, ipo 
have their parallel passages in the section 9, 229-325 of j j V i 


THE SOURCES 


TAMA : 
| M. which seems to be a supplement to the 18 titles of law 


"9 T. 


; The initial verse of the original work of Manu cited in 
| 


|| 


the introduction agrees almost literally with M. 1, 4 which, 
in fact, is the real beginning of the work and its table 
of contents likewise approximately agrees with that of 
our M. ; Nar. frequently refers to M. and in a Ms. Nar. is 
even directly called manave dharmasastre naradaprokta 
sambata, just as M. is called the bAyguprokta samhita. 
Nar. is posterior not only to M. but also to Y. Indeed, he 
often agrees, specially in judicial proceedings, particularly 
wih Y., but surpasses him in details and exactitude and a 
great advance in casuistry as wellas in subject matter may 
be easily recognised. Thus besides the 5 ordeals described 
in Y. he knows two or four more!; the classifications 
referred to above are wanting in Y. almost as completely 
as in M.; a large number of technical details are found 
inT, 2, 1 ff. and in Quot. 2, 1-22, 3, 1-12 about the composi- 
tion of complaints and answers, which are not yet 
mentioned by Y.; the theory of legal majority and 
capacity for business (1, 26 ff.) is peculiar to Nar. alone ; 


^1 his treatment of witnesses, e. g, the list of inadmissible 


Xitnesses in 1, 157-197, is much fuller than that in Y. ? 
Le theory that in some cases witnesses are not necessary 
1! 172 ff) is yet unknown to Y.; in secular 
idw the doctrines of gifts (4, 1 ff) of reward, slavery 
and salary (5, 1 ff. and 6, 18 ff) of dikes and fallow 
lands (11, 17-26), of impotency and its cure (12, 8-19), 
of irregular wives (12, 49-53), of divorce (12, 89-97), of 
defamation (15, 1-14), of gambling and betting (17, 1-8), 
of confiscation (18, 10 £), of detection of crimes (Appendix 
7 ff. and Quot. 7, 23-29) etc, are developments yet un- 
known to Y. How far he surpasses Y.in details will 
appear from the fact that his work contains 1200 


: Cf. Conrady l.c., who shows that the ordealsfurther mentioned 
in the Nepalese Ms. are interpolated from Katy. 
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$i | 
Napalese Mss. 4nd ¢ | 
the quotations against the 307 Slokas in the second Adhy. <) 
of Y. On the other hand, a still greater development in law |p) 
than is evident in Nar. is clearly perceptible in the 
works of the various authors known to us only from 
quotations—Brh., Katy. and Vyasa (§ 9). In 
Along with these relative criteria for the determina- 
Nar. by comparing it with other | 


Slokas including the passages in the 


Nar. angue 
tions the 9 
Dinara, tion of the age of our 


Smrtis, another decisive fact should be taken into consi- 
deration for definitely fixing the terminus a quo—the 
reference to dimara-denarius, once as a gold coin dnd 
another time as gold ornament (App. 60 ; I, 2, 3a). As 
the Denar might have reached India only through the 
Greeks and as the pronunciation of eta as iota begins 
generally speaking in the days of the empire about the 
second century A.D. (dinaria for denaria in an inscription 
of 161-169 ap.)'so the Dinaras struck in India in 
imitation of the Denars could hardly have come into 
existence before the second century A.D, although coins 
of the weight of a Denar were issued by the Indoskythian 
Kings? For the terminus ad quem it is of importance 
that Asahaya, one of the earliest juridical commentator, 
who may be dated approximately in the eighth centur E 
has written a commentary on our Smrti. According : 
Nar. can be dated approximately at about 500 a. p? Tn 


il 


il 
| 


1. Of. G. Meyer, Griech. Gramm. (2nd. ed,) §73 ; Brugmann, Griech ' 
Gramm. (2nd. ed.) $8. 

"Winternitz points out that this confusion in pronunciation begaf i | b 
from a considerably earlier period (see f.-m. 2). Tr, "ii 

9. The Indian word Dinara appears first in Gupta inscriptions from i1 j / 
400 A.C. onwards. See Winternitz, Hist. IIT, 496. Jolly. li | ING f 

3. Meyer is convinced that Nar. should be placed several iiL = 
centuries before Christ and certainly before Gaut, M. Y. and (0 Ad 
Vi. (Rechtsschriften, passim). In his opinion the passages in which 
Nar. mentions the Dinara are interpolations (p. 103 ff). TSe | 
advanced views of Narada prove nothing because Nar. is a practical | 


i 


THE SOURCES 


the seventh century a N&radiya-dharma$astra is men- 
tioned by the poet Bana’. 

As regards his native country, it is perhaps to be 
sought in Nepal, for according to App. 57 ff. he appears 
to belong neither to the South, nor to the East, 
nor to the North-West (paXcanadyah pradese), and 
the oldest and the best, and at the same time a very 
good Msi of his work has been derived from Nepal, 
where an ancient commentary too was composed on 
Nar. in Newari. 


$ 8. The later metrical Smrtis. After it was once 
customary to present the main doctrines of religion and 
morality in metrical compendiums—the metrical Smrtis, 
new works of this type arose more and more out of the 
schools of Dharma and were fathered upon various saints 
and gods while the actual authors persistently adhered 
to discreet anonymity. Those names were used by 
preference which had already acquired an established 
reputation in the field of Dharma and thus it comes to pass 
that absolutely-different works are frequently ascribed to 
the same author. Thus there are more than one Angiras, 
Atri, Apastamba, USanas, Katyayana, Gautama, Parasara, 
Brhaspati, Yama, Likhita, Vasistha, Visnu, Vyasa, 


politician whereas M., Y. ete. are dilettantes. Regarding the 15 
kinds of slavery Meyer says that as Buddhaghosa mentions only 
four kinds of slaves, nothing can be decided from this fact (p. 88 f£.) 
The 21 kinds of livelihood cannot be of any significance because 
Indians were interested in magic from very early times and by 
this classification Nar. has tried to ascertain what is magically 
pure and what is not (p. 93). Many other things in Nar. which 
appear to be of late origin, are interpolations according to Meyer. 
Most of the arguments forwarded by Meyer are very far- 
fetched and Buddhaghosa’s testimony cannot be of any value in this 
connection because Buddhaghosa very probably records the actual 
state of alfairs whereas in the Smrtis we have mostly to do with 
mere theories. Zr. 
1. Bühler SBE 25, CVI. 


¢ 
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Satatapa, Harita, eto, even excepting the works known 
only from quotations. * In many cases the epithets Laghu, 
Madhyama, Brhat, Vrddha, Parva, Uttara, Sloka, etc. are 
subjoined to these names, to characterise these works 
according to their bulk and age, and to distinguish 
them from other Smrtis of the same author. It can hardly 
be conceded to the Indian commentators that, for example, 
Vrddha Manu or “the ancient Manu" represents a work of 
the age anterior to the M. we are acquainted with. These 
distinctive appellatives,which in part seem to be derived from 
the authors themselves, but which mostly however, appear 
to emanate from the commentators alone, apparently qualify 
rather the works than the authors and thus, for instance, 
terms like Brhat, which is often changed into Vrddha 
"the ancient", Laghu “the small", Madhyama "the middling,” 
Sloka “the metrical,” are used to designate the works of the 
same author. Historical value cannot be given to the 
epithet Vrddha as has been frequently done ; rather, 
where it occurs itis to be regarded as a sign of the late 
origin of the work concerned, for if there was only one 
work of the author, it would not have been necessary to 
attach to it any such distinctive epithet. 

Even without taking into account the occurrence of the 
epithets referred to above, in the case of by far the greater 
number of these metrical Smrtis, so far as they have been 
printed, there are weighty reasons to consider them to be 
modern compilations of secondary importance. First of all,these 
works, for the most part, do not Contain the numerous texts 
about all features of Dharma, particularly about law proper, 
which are ascribed to their alleged authors in the commen- 
taries and systematic works on law of the mediaeval age. 


1. Cf. Stenzler I. St. 1, 232—246 ; West and Bühler (8rd. ed.), 
25-52 ; Tag. Lect. 50-67 ; Weber I. St. 3, 508-513 and Verz. 325-341 ; 
Mandlik, 275-330 ; Eggling, Cat. No. 1989-1372; Burnell, Tanj. Cat. 
124-127 ; Jolly, ZDMG 31, 197-130 ; V. S. Islampurkar’s Parasara, 
Prefatory notes. 
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None of these works deals with law proper 
( vyavahara ). For example, the metrical Smrtis of 
Ap, Gaut, Vi, Sankhalikhita, and  Harita of the 
works which are still extant can at the best be but 
partially identical with the works of these authors known 
to us from mediaeval quotations, because the greater 
part of these quotations are in prose. The contents too 
of these Smrtis often impress us to be quite modern. 
Thus in Parasara, for whose Smrti the commentary of 
Madhava belonging to the fourteenth century and the 
occurrence of most of the ancient quotations in our text! 
secure:a comparatively high antiquity, it is found in the 
author's introduction (1, 24) that he regards himself to 
be a modern author, the standard author for the Kali age 
alone, and particularly assigns the-works of M., Gaut. and 
Sankhalikhita to the three previous ages pU M As 
his rules are concerned with the present age of sins it is 
quite understandable that Parasara makes allowance for the 
growing tendency to permit agriculture to the Brahmans 
and he reduces the 12 sons of the ancient Smrtis to 4 of 
whom 2 are adoptive sons (2, 2, 6, 13 ; 4,22). It is also 
remarkable that Parasara 4, 30 f. recommends widow- 
burning, which is referred to in Dharmasttras only 
facultatively and does not occur at all in M., Y. and Nar. 
The Brhat-P. “the great P.” by Suvrata is of a 
still later date—an extensive work about five times 
the bulk of P., with, which however, it has a 
certain similarity in the arrangement of the 
contents, specially in the first section, so that it 
should be considered an enlarged version of P. 
Other signs of modern origin are the passages—certainly 
interpolated—with the addresses Nrpa, Rajan, reminiscent 


1. Thus according to the collections in Stenzler's literary remains 
(cf. ZDMG 47, 615-621) 70 Sl. of P. are cited in the Mit. of which 
61 are found in the printed text of the former, 
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of the Puranas, while at the same time the whole work 
is being recited before an assembly of sages, the reference 
to the laws of M., Gaut, Vi, Y. Harita and many 
others. belonging toa preceding age, the extravagant 
glorification of the cow in Adhy. 3, the Visnuite tendency, 
the occurrence of artificial metres such as Indravajra, 
Upendravajra, Vasantatilaka, etc. 

The text of the small Smrti of Daksa is very 
well warranted for. Of the 200 Slokas it consists 
of I have found 53 cited by Hamadri, and Kullüka, 
and in the Ratnakara, Viram., Madhaviya and in the 
Mit. Of course, there is also a number of 
quotations which are not found in our Daksa, but in 
substance they are in conformity with the other texts and 
might have been left out of a work which is not protected 
by a commentary from corruptions through the carelessness 
of the scribe. On the other hand, Sati is recommended 
by this author too (4, 18). Samvarta? has 227 Slokas, 
16 of which I find cited in the Mit, and by Hemadri. 
On the other hand, the texts about jurisdiction and 
secular law ascribed to this author in numerous works 
on law are not found in it. Another Suspicious point is that 
he (35, 61) mentions and recommends only the brahma 
vivaha of the various forms of marriage. Regarding 
the Karmapradipa of Katyayana or Gobhila (also called 
Chandogaparigista, see Eggling's Cat. pp. 595, 524) 
which has been much talked of? and in part has been 
even edited in Germany,I wish to say only this that 
this work documents its connection which the Samaveda 


il, Dhs. (Cale) 2, 383-402. The Haug Ms., and the I. O. 1320 have 
only 197 SI. 
_ 2. Dhs. 1, 584-603. The Haug Ms. and LO. 1366 contain 210 
SL, LO. 1367 has 73!b S]. 

3. Of. Bloomfield ZDMG 35, 534 ff; Knauer, Gobh. 2. 10-14: 
dE Der Karmapradipa, Introd. ; Caland. Altind. Ahnencult 

-121. 
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by four times referring to the doctrines of Gautama whose 
relation with this Veda has been discussed in § 3. 
Moreover, although a certain amount of antiquity is 
warranted to it by the commentary of Asarka and 
by the quotations—for example,in the Madh. and by 
Hemadri who quotes it as “Katy.”, Sloka-Katy. (as 
in Hem. 3, 1, 1540— Katy. 1,18; 2, 1) or as Karma- 
pradipa—it can yet be reckoned only among the 
latest spurs of this species of literature because it quotes 
the Grhyasamgraha and Vasistha’s Sraddhakalpa?, It 
has nothing to do with the Smrti of Katyayana (§9) 
which is very important for law proper. 

Similarly the little work now figuring under the 
name of Vyasa can at the best be fragments of 
the Smrti of Vyasa which is likewise particularly 
important for jurisprudence, although several of 


the quotations about other features of the Dharma. 


are found in it) Sati is again recommended in 
Vyasa 2,53." A similar incongruity exists between the 
c. 700 verses on law proper alone which are ascribed to 


"Brhaspati and the 66 verses on Dana of which his 


printed Smrti consists. Yet some of these verses are as- 
cribed to Brh. by Hemadri? and some other verses agree 
with the usual promissory and imprecatory formulas in 


18, 13 ; 17, 91 ; 20, 4 ; 24, 13. 

Caland 1. c. 113-116. 

Dhs. 2, 310-342. Thus Laghu-Vy. 1, 9 f£.=Madh. 

258 (Bomb. ed.) ; 1, 4-6=ibid. 259 ; 2, 71 f£. ibid. 415. 
Vy. 8, 64-416 ; 4, 29 £.2186 ; 4, 51-395. Further 
Vy. 4, 15, 18, 31, 33, 35 - Hemadri 1, 5, 7, 25, 33. 

4. Of. the elaborate rules about Sati and its ^ exaggera- 
ted glorifieation- by Vyasa as quoted by Mitra Misra on Yajn. I. 86. 
Vijüane$vara in his commentary on the same verse of Y. quotes a 
few verses of Vyasa on Sati which are evidently taken from the 
Mah. What is most peculiar, two of the verses ascribed to Vyasa 
by Mitra Misra are attributed to Saükha and Angirasa by Vijnanes- 
vara. Tr. 

5. Dhs. 1, 644-651. 7, 8, 17 7 Hem. 122, 505, 507. 


wre 


Vyasa, Brh. 
and Atri. 
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the landgrant inscriptions !. The metrical Atri which in 
238 verses deals with Acara and Prayascitta, does not 
contain any of the none too numerous texts about Dana, 
Prayascitta, Sraddha, adoption and other features of 
Dharma, which are dscribed to A. 2 

Other works of this class are the metrical Satatapa, which 
deals with sins, penances and Karmavipaka in 6 
Adhyayas and appears to be merely a fragment of an 
extensive work on Karmavipaka of this oft-quoted 
author;  Likhita', whose little Smrti with its 
motley contents appears to be a mere sketch and 
contains none of the quotations though of course they are 
very rare ; Angiras, whose booklet dealing with penances 
is characterised as modern by the prohibition of indigo- 
coloured clothes for widows in verse 21, in conformity with 
the present custom ? ; USsanas, who in 51 Slokas gives us 
a system of mixed castes including men of the most diverse 
professions such as coppersmiths, potters, barbers 
jewellers, scribes, physicians, etc. ; Yama, whose 98 
verses deal only with various penances and do not agree 
with the numerous quotations from Yama with the 
exception of verse 22, which is cited in the Madh. 1317; the 
metrical Apastamba whose 237 Slokas are devoted to 
penances alone; the small Smrti of Vispnu? devoted 
to the cult of Visnu having as little in common with the 
Dharmastitra discussed in §3 as the little Harita, equally 
decided in its Visnuite tendency, with the Dharmasutra of 


—— 


1. 26-33 and 46 and also a few similar verses in the other 
recensions of Brh. in Eggeling 1324-1329. 
Dhs. 1, 13-36. Eegeling 1307 has 369 Gl. 
- Dhs. 9, 435-455. Cf. Raj. M. Not. No. 596; Eggeling 1364. 
. Dhs. 2, 375-389. 
- 1, 554-559, cf. Mandlik 293. 
Dhs. 1, 497-501. 
Dhs. 1, 560-567. 
Dhs. 1, 568-583. 
9. Dhs. 1, 60-69. 
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the same author discussed in $83 ! ; the extensive Vrddha- 
Harita in 2587 Slokas ? which is full of Visnuite refe- 
rences and mentions inter alia the parcasamskara of the 
Vaisnavas in Adhy. 2 and refers to the different incarna- 
tions of Visnu in Adhy. 3. 

The Vrddha-Gautama too falls in this class and 
it has nothing to do with the Vrddha Gautama 
of the quotations but in spite of that it may similarly be 
recognised to be a Vispuite work even from its very title 
“Vaisnavadharmasastra.” V.S. Islampurkar has detected 
it to be a part of the Mah. and though it cannot be found in 
the printed editions of the Mah., yet it occurs in an ancient 
Ms. of the Aé$vamedhika Parvan discovered by him and 
under this title it is often quoted inthe Madh? The metrical 
Sankhalikhita (Madras ed.) and Pulastya (Bombay ed.) 
belong to this class and the same is the case with the nu- 
merous still unpublished works of this species as with 
the published ones, so far as I can judge them by a critical 
examination or by the available extracts and descriptions. 
The Visnuite tendency is particularly in evidence. 

A special group, however, worthy of notice, is formed 
by those works which follow the ancient Sttras in title and 
contents. Thus there are the newly published Gautama- 
smrti in 14 Adhy. which clearly follows the Dharmasttra 
and the Pitrmedhasutra of Gaut. discussed in §3, the 
metrical Apastambasmrti, which is still divided into 
Patalas and closely follows the Apastamba-sutra in the 
Mantras and in the ritual at the Sraddha' , and we have 
also other works of this kind. 


1. Dhs. 1, 177-193. 

2. Dhs. 1, 194-209. 

3. Dhs. 2, 497-638, cf. Islampurkar l.c. Pref. Notes 6-9. 

4. Caland, Altind. Ahnencult 111 f., 48 ff. ; Bijdragen 6, 1. 
Cf. also West and Bühler (8rd. ed.) 51 f. 


Vrddha- 
Gautama, & 
art of the 
Mah. 


The works 
following 
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§ 9. The fragments of metrical Smrtis. A far 
more reliable material is handed down to us in the 
Importance E MS ? 
of these fragments of metrical Smrtis in the numerous quotations 
RES of mediaeval jurists than in the works discussed in §8. 
Of course these quotations are not quite sufficient to 
enable us to exactly distinguish between the texts 
characteristic of every individual author. There are 
eg. texts which are ascribed both to Brh. and Katy., or 
are cited without any statement about the source. There 
is as little certainty about retaining or dropping the 
epithets such as Vrddha, Laghu, etc. discussed in § 8. 
The later jurists appear to cite these Smrtis mostly only 
indirectly after the quotations in older works, so that 
itis probable that they possessed complete Mss. of these 
works no more than we do at the present day. Yet 
A discoveries like that of Harita ($ 3) embolden us to hope 
that yet a Ms. of this or that lost work may come to 
light somewhere, 
For law proper the fragments of Brhaspati and 
Brh. de- Katyayana are most important, Brh.,’ a Ms. of whose 
on M. juridical Smrti must have existed till recent times in 
the opinion of a Sastrin (Bühler) closely follows M. whom 
he declares to be the standard author and comments upon 
his work and enlarges it (§ 5). Even where he does 
not expressly mention M. he always adheres to his 
teachings. Thus he has taken the 18 titles of law 
from M., divides them, however, into two parts relating to 
property and injury (2,1-11) respectively, i.e. into civil and 
criminallaw. In the law of debt he explains the peculiar 
expressions (11, 55-58) by means of which various 
ways of realising a debt have been described in M. 8,49. 
Where he differs from M. as is the case in the law of 
indivisible property (25,79), he takes care not to mention 
the honoured teacher by name. 
1. SBE 31. Introd. 
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Even compared with Nar., Brh. appears to 
belong to a stage of still further development. Thus 
in Narada the actual heirship of the widow is 
not yet mentioned, while Brh. (25,46 ff.) circumstantially 
develops the theory that the wife is half the 
body of her husband and therefore she should inherit 
his property if he dies without male issue. Also the 
theory of the personal property of the woman 
(stridhana) is much more elaborate in his work, inas- 
much as he extends it even to the immovables. Further, 
Brh. emphasises that his institutes have reference only 
to the present age of sins and he is therefore no longer 
inclined to recognise Niyoga and the secondary sons (24, 
12 ff. ; 25, 39 ff.) fully sanctioned by Nar. (12, 80 ff. ; 13, 
45 ff). On the other hand he sanctions Sati (24, 11). 
In the law of debt Brh. distinguishes between four kinds 
of sureties (11, 40) instead of the three of. Nar. (1, 118). 
In chapter 8 he deals with documents in minute details. 
He extends the law of partnership even to the joint under- 
takings of farmers, craftsmen, architects, musicians and 
robbers (14, 20-32). He keeps closer to M. than to Nar, 
yet he agrees with the latter in many definitions. He 


too mentions the Dinara (10, 15) like Nar. Accordingly it 


appears that the account of the Skandapurana, referred 
toin $ 7, about the successive redactions of M. by Bhrgu, 
Nar. and Brh., in spite of its mythical character, approxi- 
mately agrees with the actual state of affairs ; yet 
however, there is no great distance of time between Nar. 
and Brh. Brh. should be assigned to about the sixth or 
the seventh century A.D. because already from the ninth 
century onwards he is quoted by the commentators as 
an inspired Seer. For the quotations from Brh, 
in Dhammasats which lead us to a similar result, 


. sec $ 13. The passage (27,21) about the Parasikas 


indicating an intimate intercourse with the Persians 


8 


57 


Brh. repre- 
sents a 
stage of 
further de- 
velopment 
than Nar. 


The detail- 
ed laws 
of Brh. 


Date of 
Brh. 


CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation USA 


Various 
works of 
Katy. 


Close rela- 
tion be- 
tween Brh. 
and Katy. 


HINDU LAW AND CUSTOM 


is also worthy of notice. The Brh. quotations about 


other features of Dharma, some of which may be traced 
in the small Brh. (8 6), are comparatively far fewer in 
number than those about Vyavahaüra; perhaps like Nar. 
the latter formed a separate work on law proper. From the 
reference to the Vajasaneyaka-mantra, VS 20,20, in a 
text of Brh. about Snana/, it cannot be concluded that Brh. 
was a Vajasaneyin, for the same Mantra is cited else- 
where too, e.g., in Vi. 64, 21. 

Katy. is closely connected with Brh. as a juridical 
author. As a teacher of the White Yajurveda he is consi- 
dered to be the author of several works including the 
Srautasütra and the Sraddhakalpa to this Veda, and 
quotations are found also from a Katyayanagrhya °, which 
is different from the Katiyagrhya of Par. See $8 for 
his Karmapradipa. It is possible that the latter 
is a fragment of the original Smrti of Katy., for 
it contains many of tho texts quoted in the 
Dharmanibandhas ; yet the juridical texts of Katy., which 
are not found in it are so numerous that they might have 
formed a work by themselves. Very probably these texts 
are connected with the Dharmastitra of Katy., discussed in 
§ 4. 

The similarity of Katy.’s juridical texts with those of 
Brh. is perceptible everywhere in their phraseology and in 
the arrangement of the subject matter as well as from their 
contents. It is therefore quite understandable that these two 
authors, as already referred to, are not seldom confused 
with one another; many texts also may belong to both. 
Thur according to Brh. as well as Katy., the legal verdict 
may be based on one of the four grounds of judgment : 


-tmt 


Dharma, Vyavahāra, Caritra and Rajajha, and also in the 


1. Hemadri 3, 1, 902 
2. l.c. 1324. 
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definitions of those terms the two authors agree with each 
other approximately, although the subsections mentioned 
by Brh. cannot be found in Katy. (Brh. 2, 18-27 ; Katy.’ 
2, 30-34}. Brh. is more elaborate also in his explanation 
of the various grounds for the inadmissibility of a com- 
plaint (8, 9-12), while on the other hand, Katy. (4, 1-23) 
describes in detail the four methods of answering a com- 
plaint and divides them into various subsections. In the law 
of debt, according to Brh. 11, 13 when gold is lent, the capi- 
tal along with the interest may increase to double the origi- 
nal amount; Katy. 10, 10* extends this law also to jewels, 
pearls and other precious things. He expands Brhaspati’s 
laws about suretyship by adding, for instance, a long list of 
inadmissible sureties (10, 28-30)? and elaborates his laws 
about the liability for debts and the realisation thereof by 
a mass of detailed rules about fathers and sons incapable 
of doing business, women capable of inheriting, slavery for 
debt, imprisonment for debt etc., (10, 41-90)° In the law 
of partnership, like Brh. he too discusses the division of 
the common profit in the case of a confederacy of robbers, 
dealers, farmers or craftsmen (13, 3-6). In the law of 
inheritance he recognises the heirship of the widow in the 
absence of male descendants, but only with certain reserva- 
tions (25,46-66)5 Like Brh and Nar. he too knows the 
Dinara. Generally speaking he agrees in many cases with 


1. These quotations are to be referred to the English translation 
prepared by me which is now ready for the press. (This translation 
has never been published and so these references cannot be verified. 
For the references to Katy. however I have indicated the corres- 
ponding texts in Bandyopadhyaya’s Katyayanamatasamgraha. Tr.) 
Bandyopadhyaya, Katyayanamatasamgraha, 371-375. Tr. 
Bandyopadhyaya, 108 ff. Tr. 

Bandyopadhyaya, 447. Tr. 
Bandyopadhyaya, 463 ff. T». 
Bandyopadhyaya, 989—439. Tr. 
Bandyopadhyaya, 505—508. Tr. 
Bandyopadhyaya, 708 ff. Tr. 
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is also worthy of notice. The Brh. quotations about 
other features of Dharma, some of which may be traced 
in the small Brh. (8 6), are comparatively far fewer in 
number than those about Vyavahara; perhaps like Nar. 
the latter formed a separate work on law proper. From the 
reference to the Vajasaneyaka-mantra, VS 20,20, in a 
text of Brh. about Snana’, it cannot be concluded that Brh. 
was a Vajasaneyin, for the same Mantra is cited else- 
where too, e.g., in Vi. 64, 21. 

Katy. is closely connected with Brh. as a juridical 
author. As a teacher of the White Yajurveda he is consi- 
dered to be the author of several works including the 
Srautasütra and the Sraddhakalpa to this Veda, and 
quotations are found also from a Katyayanagrhya ?, which 
is different from the Katiyagrhya of Par. See $8 for 
his Karmapradipa. It is possible that the latter 
is a fragment of the original Smrti of Katy, for 
it contains many of tho texts quoted in the 
Dharmanibandhas ; yet the juridical texts of Katy., which 
are not found in it are so numerous that they might have 
formed a work by themselves. Very probably these texts 
are connected with the Dharmasutra of Katy., discussed in 
8 4. 

The similarity of Katy.’s juridical texts with those of 
Brh. is perceptible everywhere in their phraseology and in 
the arrangement of the subject matter as well as from their 
contents. It is therefore quite understandable that these two 
authors, as already referred to, are not seldom confused 
with one another; many texts also may belong to both. 
Thur according to Brh. as well as Katy. the legal verdict 
may be based on one of the four grounds of judgment : 
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definitions of those terms the two authors agree with each 
other approximately, although the subsections mentioned 
by Brh. cannot be found in Katy. (Brh. 2, 18-27 ; Katy.’ 
2, 30-34}. Brh. is more elaborate also in his explanation 
of the various grounds for the inadmissibility of a com- 
plaint (8, 9-12), while on the other hand, Katy. (4, 1-23) 
describes in detail the four methods of answering a com- 
plaint and divides them into various subsections. In the law 
of debt, according to Brh. 11, 13 when gold is lent, the capi- 
tal along with the interest may increase to double the origi- 
nal amount; Katy. 10, 10* extends this law also to jewels, 
pearls and other precious things. He expands Brhaspati’s 
laws about suretyship by adding, for instance, a long list of 
inadmissible sureties (10, 28-30)? and elaborates his laws 
about the liability for debts and the realisation thereof by 
a mass of detailed rules about fathers and sons incapable 
of doing business, women capable of inheriting, slavery for 
debt, imprisonment for debt etc., (10, 41-90)° In the law 
of partnership, like Brh. he too discusses the division of 
the common profit in the case of a confederacy of robbers, 
dealers, farmers or craftsmen (13, 3-6) In the law of 
inheritance he recognises the heirship of the widow in the 
absence of male descendants, but only with certain reserva- 
tions (25,46-66)° Like Brh and Nar. he too knows the 
Dinara. Generally speaking he agrees in many cases with 


1. These quotations are to be referred to the English translation 
prepared by me which is now ready for the press. (This translation 
has never been published and so these references cannot be verified. 
For the references to Katy. however I have indicated the corres- 
ponding texts in Bandyopadhyaya's Katyayanamatasamgraha. Ty.) 
Bandyopadhyaya, Katy&yanamatasamgraha, 371-375. Ty. 
Bandyopadhyaya, 108 ff. T». 

Bandyopadhyaya, 447. Tr. 
Bandyopadhyaya, 463 ff. T». 
Bandyopadhyaya, 989—439. Tr. 
Bandyopadhyaya, 505—508. Tr. 
Bandyopadhyaya, 708 ff. Tr. 
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Nar. and M. and in particular gives definitions of technica] 
terms occurring in the works of these and other authors, 
such as Pradvivaka, Vyavahara, Anvadhi, Vetana, Utkoca, 
Samanta, Vrddha, Sauryadhana,Bharyadhana, Vidyadhan a, 
Stridhana, etc. 

Of authorities he most frequently quotes Bhrgu, 
i. e, of course, M. in the recension of Bhrgu (as in 
10, 55, 87; 15,4; 16,5; 24, 11, 28, 38, 40, 45) and 
Bahira KAWITAN 15, 25; 24 27, 91, 87)? He 
mentions the Manavah and Gautamah (21,9)? as authorities 
for a rule about theft which, I confess, cannot to traced 
in our M. and Gaut. To sum up, however, Katy. is rather 
posterior to than contemporary with Brh. with whom he 
has another point of similarity in the number of his 
juridical texts which amounts to over 7007 At all events 
he is certainly later than M. Y. and Nar. 

Vyasa, of whom over 200 juridical texts have been 
quoted, deals particularly in details with judicial pro- 
cedure and agrees in many cases with Nar., Brh. 
and Katy. Thus he gives the etymology of the word 
Pradvivaka, mentions even:the accountant and the scribe 
among the assessors of the law-court, speaks of 
registering the plaint on the floor, discusses in 
details the composition and examination of royal 
grants and other documents, mentions the four 
modes of answer and eight kinds of judgment and 
deals with occupation and usucaption in the same manner 
as Brh. and Katy. (1, 5, 8 £, 21-26, 34-72). In the law 
of debt he refers to 7 kinds of suretyship, i. e, 2 more 


1: Bandyopadhyaya, 404, 423, 525, 532, 548, 062, 740, 751, 
ete. ; also Manu, e. œ.. ibid. 410. Tr. 

2. Bandyopadhaya, 531, 557, 139, 750, 753. Tr. 

3. Bandyopadhyaya, 634. Tr. 

4. In Bandyopadhyaya’s collection the number of Katyayana's 
Slokas amounts nearly to 900 including the appendices. Thi, 

5. See fn. 1, p. 59, 
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ge ; than Katy., 3 more than Brh. and 4 more than Nar. 
(2,12). A striking sign of the modern origin of the Vyasa- 
smrti is the glorification of Sati, which Vyasa recom- 
mends and facilitates in every way (12, 3—10). 
Pitamaha, of whom about 200 juridical texts have Pitamaha 
been preserved, seems to have been considered a quotations. 
special authority on ordeals and describes all the 9 
kinds of same, in which connection he particularly 
dwells upon the names of the gods appealed to. Even 
T Brh.10, 27' quotes him as authority for a rule about 
o i the ordeal with a hot gold-piece. This quotation may 
i refer to Pitām. 2, 147°, but however, it may also be a 
memorial verse ascribed to Pitam. so that his Smrti 
need not necessarily be older than that of Brh. His 
descriptions of the ordeals scem rather to be more 
detailed than the descriptions of other authors and his 
50 chalani and 22 padani nrpajiieyani, i.e. offences 
which should be investigated and punished by the king 
even if there is no impeachment (1, 7-23), are also 
indicative of a particularly modern character. 
Harita? appears in the quotations as the author of over Harita 


S 50 juridical Slokas which are found neither in his Dhar- Dee 
xy masttra ($3) nor in the metrical works ascribed to him 
| 3N (88), and evidently they deal with the law of a very 
v modern period. Thus he describes the course of judicial 


proceedings and the composition of plaints and answers 
with the same scholastic subtlety as Katy. and others (1, 
16-29, 31, 38 ff) and distinguishes between five kinds of 
sureties in the law of debt (2, 11). 
Still many more names occur in the juridical quota- Anonym 


9 : ous quota- 
tions, to which we should also add the numerous tions. 


= 1. The same passage is found also in the Napalese Ms. of Nar. 

| | (Conrady, Fiinfzehn Blatter 12, 15). 

| d : 2. See fn. 1, p. 59. 1 : 

j ( 4 3. Jolly, Der Vyavaharadhyaya of H.s Dharmasastra (Miinch. 
1889). 
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texts which are quoted without any more accurate desig- 
nation than “Smrti”. In most cases these quotations 
are not numerous enough so that the individuality of 
the authors concerned may stand out in bold relief, yet 
in general there is no reason to assign them to an older 
period than that of Brh. and Katy. Thus the Smrtisain- 
graha, whose very name betrays it to bea modern 
compilation, declares the unequal partition of property 
favourable to the older sons, the levirate and the 
animal sacrifice to be inadmissible in the present age 
and gives views about the nature and the origin of 
ownership which remind us even of the commentaries. 
Prajapati gives great prominence to widows’ right of 
inheritance. Halayudha, Dharesvara (Bhoja), Jimtita- 
vahana—famous commentators of the mediaeval age are at 
the same time quoted as authors of Slokas exactly of the 
same style as of the metrical Smrtis. 


d Many other In the wide sphere of customs and religion partly 
names in > ~] " x 
UG ERIS the same names and partly a series of other names 
of custom are met with in the quotations. Thus even the Mit! 


religion, quotes as authors of metrical fragments on Acara and 
d Prayascitta, Angiras, Atri, A$valayana, Upamanyu, USanas, 
Rsyasriga, Kasyapa, Kanva, Katyayana Karsnajini, 
Kumara, Krsna-Dvaipayana, Kratu, Gargya, Gautama, 
CaturvithSatimata, Chagaleya, Jamadagni, Jatukarnya, 
Jabali, Jaimini, Devala, Dhaumya, Paraskara, Pitémaha, 
Pulastya, Paithinasi, Pracetas, Marici, Yama, Vrddhaya- 
jüavalkya, Likhita, Laugaksi, Vasistha, Vaisarhpayana, 
Vyaghrapada , Vyasa, Sandilya, Sunahpucha, Saunaka, 
Sattrimsanmata, Sumantu, etc. A ‘similar but more 
copious list may be gathered from Aparürka" Still 


= HP 


1. According to the collections in Stenzler’s literary remains: 
ct. ZDMG 47, 616. 
2. Cf. Kirste, Analyse der Citate in A.'s Commentar (Wien 1893). 
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more numerous and multifarious are the quotations, 
particularly about Sraddha, in Hemadri and in the 
Smrticandrika, not to speak of later works. 


$10. The epic literature. The two great epics, 
particularly the Mah., are often quoted as sources of law, 
exactly in the same manner as the Smrtis, and in the 
quotations from the Mah. either the whole work or aparti- 
cular Parvan or the Gita (Bhagavadgita) is mentioned. 
The close relation between the Mah. and the Smrtis is 
illustrated even by the fact referred toin $8, that the 
extensive printed Smrti of Vrddha-Gautama originally 
formed a partof the Mah. and is often cited in the Dharma- 
nibandhas as such. Also the Smrtis of Visnu, Brhaspati, 
Yama, cte., discussed in $8, may be considered to be re- 
modellings or shorter episodes of the Mah. or allied works 
on account of their form and the addresses like dviasrestha 
and various references to the heroes of the Mah. That the 
Mah., whose importance for the history of law will shine 
forth frequently in course of this treatise, must have pos- 
sessed its present character ofa colossal Smrti already about 
300-500 A.D." has been proved by Bühler" Thus the verses 
regarding gifts have been quoted from the Mah., even from 
the fifth century onwards and inan inscription of the sixth 
century 100,000 Slokas are ascribed to the Mah., so that, 
accordingly, already at that time, it had attained approxi- 
mately its present bulk. At the time of Kumārila, i. e. in 
the eighth century, the Mah. was already essentially a 
a didactic poem in which the old sagas figured only as 
connecting links. According to the united evidence of 
Bana in the Kadambari and an iuscription from Kamboja, 
it used to be recited like the Ramayana in the temples of 


1. “V”. Chr. inthe German text is a typographical mistake. Thi, 
9. Bühler and Kirste, Contrib. to the history of the Mah., 
Sitzungsber. Wien 1892, 4-27. 
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India and Further India already about 600 A.D. for the 
edification of the faithful. Ramayana has the character 
of a didactic poem even from the very beginning. Jacobi 
assigns the date of its composition to the period from the 
sixth to the eighth century B. C. 


The Puranas have influenced the development of 
Acara even more strongly than the Itihasas. The popular- 
ity enjoyed by these extensive collections of legends was 
certainly attained by them already in the days of the 
earliest Dharmanibandhas. Thus Hemadri supports his’ 
exposition of the Vratas, which forms a great part of his 
colossal work, almost only on the Puranas which are 
generally his chief source. Even in the Dharmasütras 
the Puranas are frequently quoted as sources of law and 
Ap. 1, 24,6 refers specially to the Bhavisyatpurana. 
Neither is it advisable to sever the existing Puranas 
completely from those of antiquity and to consider them 
to be worthless modern compilations. The existing Puranas? 


are connected with the Vedas and the Smrtis in many ` 


ways. Thus Caland? in his exposition of the Sraddha 
found a close connection between the Markandeyapurana 
and the unpublished metrical Gaut. of the Burnell collec- 
tion, between the Visnudharmottara and Vi, tho 
Caturvim$atipurana and the Manavasraddhakalpa, the 
Kurmapurana and the Smrti of USsanas, and between 
the Brahmapurana and the rites of the Kathas or Kapi- 
sthala-kathas. The Sraddhakalpa of Y. has passed over 
to the Agni and the Garudapurapas; the former contains 
moreover the whole of the second book of Y.and the latter 


————————— aa EEE AA AA AA 


1. Das Ramayana (Bonn 1893), 100-111. Ludwig arrived at a 
different result ; Uber das Ramayana (Prag 1894). Of. also Grierson 
ie 23,52 ff.; Barth, Bulletin 288 ff (1894) ; Jacobi ZDMG 48 
407 ff. : : 

2. Cf. Bühler SBE 2, XXVIII £ 
3. Altind. Ahnencult 68, 79, 112. 
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a contains almost the whole of the first and the third books 
of Y! The Bhavisyapurana has borrowed long passages 
from the first three Adhy. of our M? The so-called Smrti 
of Laghu—Harita is identical with a part of the Nrsimha- 
purana and seems to have been taken from it and pur- 
| posely stamped as a Smrti? 
| For the consideration of the age and authenticity 
e * : : 5 Many of 
of the existing Puranas, this also is of great importance the quota- 


that a large portion of the quotations from them in the fons su 


Ax Dharmanibandhas may be traced in our Puranas. Thus Er 
y V. S. Islampurkar has traced in the existing editions and 
Mss. of Kurma, Nrsimha, Markandeya, Linga, Visnu, 
Saiva and Skandapuranas most of the quotations from 
them occurring in the first part of the Madhaviya edited 
| by him and at least some of the quotations from the 
Matsyapurana. The same with the Purana quotations of 
Hemadri Still more important is the fact that Alberuni 
about 1000 A. D. was acquainted with a work essentially 
identical with the Kashmirian Visnudharmottara, and  Alberuni 
he also knew that Brahmagupta had used the Mn 
work already in 628 A. D. These religious works  mottara. 
p | are of course less important for law proper excepting 
NK | ` certain features of the family law and therefore 
1 | will be mentioned but rarely in the following treatise. 
p The Smrtis themselves do not recognise the Puranie 
sources of law to be equally authoritative, rather 
in the case of a conflict between the teachings of the 
Smrti and the Puranas, the former decides the issue” ; but 
the authors of the Dharmanibandhas have little observed 
this maxim. 
i. 1. Of. Mandlik LII f. 
N ; 2. Bühler SBE 25, CX f. 
A 3. V. S. Islampurkar, Madh. 1, 9. 
4. Bühler, IA 19, 408, cf, SBE 1. c. 


5. Thus according to Vyasa 1, 4; Sameraha in the Prayogapari- 
| jata, Cf, West and Bühler (8rd. ed.) 11 ; Mandlik XX VIII. 
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811. The commentaries. The activity of the 
commentators in the field of Dharma had begun clearly 
already at a very early period. The works of the Mimah- 
sa school! may in a certain sense be considered as 
explanatory works on the Smrtis ; the aim of this school 
was to explore the Dharma and to investigate the essence of 
Smrtiand its relation to Sruti theoretically and practically, 
and the Mimamsa school was, as referred to above, 
well acquainted with the M. and the most important 
Dharmasutras 

The Mimüisa school has therefore certainly 
strongly influenced the opinions of the com- 
mentators, so that even the colossal Manubhasya of 
Medhatithi, opening the way up for the long line of 
commentaries on M.?, quotes Kumarila; Medhatithi 
therefore could not have lived before the end of the eighth 
century but on the other hand he must be dated before 
the time of Bhojaraja (eleventh century) and Vijianesvara 
(11—12. cent); he thus belongs to the 9.or the 10. 
century A.D. atthe latest? Very probably his native country 
is to be sought in Kashmir, although already in early 
times he is quoted in South Indian works. The Manutika of 
Govindaraja, is very useful for the interpretation of the 
text as it contains a full paraphrase of the text and is 
marked by a conciseness of expression and philological 
accuracy, but it is considerably later, and in consideration 
of its posteriority to Bhojaraja and anteriority to Sridhara, 


1. Cf. Colebrooke,  Ess. ed. Cowell. 1, 319-349 ; Thibaut, 
Arthasamgraha (Ben. 1882), TI-X V. 

2. Cf. Bühler SBE 25, CXVIIL-OXXXVI ; Tag. Lect. 4-12 
My Manutikasamgraha in the Bibl. Ind. contains extracts from 6 
unpublished commentaries and Mandlik’s Manavadharmasastra 
(Bomb. 1886) contains the complete text of 7 commentaries. 

3. Medhatithi’s significant statement (on M. IT, 22) that “Mlecchas 
even invading Aryavarta again and again, can never be permanently 
settled there" may be turned to account to determine his date. Ty. 
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b. Dharanidhara, Narayanasarvajiia, JimUtavahana, Sula- 
| pani and Kulluka, it should be placed in the 12. 
à century. 
| The Manvarthavivrti of Narayanasarvajila however, Com- . 
i which is remarkable for originality but goes into DN d 
| : R 3 7 : Narayana, 
| details only in the case of difficult passages in the  Kulluka 
| text, can hardly be dated later than the 14. century, E 
for this Narayana is mentioned already in a work of . 
Rayamukuta composed in 1431; moreover, a Ms. of 
x this commentary was copiedin the year 1497. The 
A AF famous commentary of Kullūkabhatta, already published 
4 several times and probably composed in Benares in 


the 15. century, has recently been proved to bea piece 

of plagiarism based on the older work Govindaraja. 

| Raghavananda's Manvarthacandrika mentions the four 

above-mentioned commentaries, but depends mostly on 

that of Kulluka ; the author who is otherwise known : 
as a philosophical writer can therefore be assigned to the 

16. century at the earliest, but cannot have lived 

later than c. 1650, for the oldest Mss. of his work belong 

to this period. 

There is no certainty about the commentary of Com- . 
Nandana or  Nandanacarya ; probably it belongs to on M. by 
a later date ; he appears to have made use of the above and Rama- 
mentioned works, specially that of Narayana, although canda 
he does not mention them, and by the readings he has 
favoured he betrays his South Indian origin. The 
still unpublished glosses of an unknown author, found in a 
Kashmirian Ms. of our M. are at least 200 years old, but 
are unimportant. The Manubhavarthacandrika of Rama- 
candra is quite a recent commentary in the opinion 
of Mandlik, the editor of this work; moreover, only 
selected passages are explained in it, apparently follow- 
ing Kulluka in particular, whom, along with the Mitak- 
sara, the author mentions in his introduction as his 
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chief source. Moreover commentaries on M. by Krsnanatha, 
Rucidatta and Maniramadiksita, a contemporary of Shah 
Jahan (1628-58), are mentioned in manuscript-cata- 
logues’. The commentaries of Asahaya., Visnusvamin, 
Bharuci, Vi$varüpa, Bhojaraja, Dharanidhara, Sridhara- 
svamin,  Madhavacarya, eto, are as yet known only 
from quotations. Of these the first two are older 
than Medhatithi, the three following older than Mitak- 
sara—the reign of Bhoja of course falls in the period 
between 1021 and c. 1050—Dharanidhara is older than 
Kulltka who often quotes him but according to the 
quotation on M. 2, 85, does not reckon him among the 
“Ancients” like Medhatithi ; for Madhavacarya see § 12. 


Next to M, Y. seems to have been most commented 
upon, and most important is the frequently published 
commentary of the mendicant (parivrajaka) Vijiianesvara 
—the famous Mitaksara*, which became a standard 
work already at an early date in the Dekhan and also 
in Benares and a great part of Northern India ; even 
in the English period, it has exercised a great influence 
on modern judicature through Colebrooke's translation 
of that portion of it which deals with the law of inherit- 
ance. Vijhane$vara is called a Southern author in the 
Madanaratna. He himself controverts the opinions 
of the authors of the North and glorifies the King 
Vikramaditya of Kalyana, who is undoubtedly identical 
with the ruler of Kalyana in Haiderabad known from 
inscriptions of 1076-1127 A.D. and from the Vikra- 
mankadevacarita ^ edited by Bühler. The period of 


1. Aufrecht l c. 451; Stein, Jammu Catalogue (1894) XXXVII. 

2. Of Bühler l. c. CXX: Tag. Lect. 5; Mandlik l. c. 1,4; 
Kielhorn EI 3, 48. : 

3. West and Bühler (3rd. ed.) 19-17 ; Bhandarkar, Hist. 61-67: 
Colebrooke 1. c, 479. : 
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“A activity of our author therefore falls in the last quarter 
of the eleventh century and the first quarter of the 
twelfth century, and the fame of his work should be 
attributed more to the power and esteem of the mighty 
Calukya princes than. to any intrinsic merit of the Mit., 

| which indeed is not a mere commentary, but contains 

a system of Dharma furnished with numerous quotations. 


The Mit. in its turn was commented upon by various 
authors and moreover, on the whole, many of the later legal mentaries 
works now agreeing with it, now opposing it, attached  Wigksara. 
themselves to the Mitaksara.. I know the commentaries 
of Madhusudanagosvamin (19. cent), Mukundalala, Radha- 
mohanagarman and —Halayudhabhatta on Mit. only 
from manuscript catalogues. The commentary of Visves- 
vara—the Subodhini, which goes into details only im 
particular passages was composed at the court of the 
dynasty of Madanapala ruling in Kastha (Katha) to the 
north of Delhi in Northern India probably about1350-1360, 
because the Madanavinoda, the last of the five known 
works of this author, was written in 1375 and Subo- 
dhini was his earliest work’. The very elaborate The ex- 
commentary of Lakgmidevi Payagunde, called Laksmivy&- commen- 
khyana? was written about 1750, certainly not fa es. 
after 1782. As proof of the verbosity of this ce 
learned female Sanskritist of the 18. century it may be 
mentioned that in this work the section on Dayabhaga 
alone covers 239 pages ofa copy belonging to me, as 
against the 32 printed pages on Dayabhaga in the 
Bombay edition of the Mit. (1882). Only fragmentary 


we 
| di 


ET EU TT Immm 


1. Aufrecht l. c. 454 f. 

2. Its Vyavahüra section has been published under the 
name “Balambhatti.” Tr. 

3. Cf. ZDMG 46, 270; Tag. Lect. 15. ' 
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Mss. are known of Nandapandita’s commentary on the Mit. 
(17. cent)" 

Of further commentaries on Y. notably the learned 
and comprehensive works of Apararka and Mitra- 
misra” and the short commentary of Stlapani have been 
preserved ; all of them are still unpublished. Aparürka?, 
a king of Konkan belonging to the dynasty of Silaharas. 
ruled in the 12. century ; yet we have got to choose 
between two kings of this name of whom one is attested 
to have lived about 1140-1160 and the other from 1184 to 
1187. The commentary of Apararka or Aparaditya is parti- 
cularly rich in Smrti-quotationst and was assiduously 
made use of by later authors. His relation with the Mit. 
is not clear because though of course he often alludes 
to it, yet however he does not mention it by name and not 
seldom differs from the Mit. in views and readings”, 
Mitramisra’s ^ Viramitrodaya, not to be confounded 
with the manual of Dharma of the same name (8 12), 
is an elaborate and valuable work as tested by Peterson 
and the date of its composition falls in the 17. century’. 
Sulap&ni's Dipakalika which explains only selected 
passages is modern in the opinion of Colebrooke” ; 
according to R. Mitra? on the other hand, Sulapani isa 
contemporary of Laksmanasena of Bengal (beginning of 
the 12. century’), Sulapani is quoted by Raghunandana 


a ee 
1. Cf. ZDMG 46, 271, 
2. Mitramiéra’s commentary is being published in the Chow- 
khamba Sanskrit Series along with the Mit. Tr. 
3. Of. Indraji BG 13, 2, 496 ff: Bühler in Denkschr. d. 
Wiener Ak. 42, 5, | (1893). 
4. Of. Kirste in Bühler 1. c. 


5. West and Bühler (8rd. ed.) 18; Tag. Lect. 13 f. 

6. Peterson, II. Report 49-53; Eegeling |. c. 1288: ZDMG 46, 
271. 

7. le. 487. 

8. Not. 8. No. 1147, 

9. See f-n. 1, p. 75 T» 
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(about 1600) and himself quotes no later authors than 
Bhavadeva, Bhoja ( 11. cent) and Laksmidhara (12. 

cent. ? )! ; yet very probably he is later than JimUta-. ga ai 
vāhana (§ 12), for the latter is mentioned at the head hail; Bie , 
of Bengali jurists. Sulapani lived in Bengal, for he is 
called Sahudiyána or Sahudipala, which Colebrooke 

identified with Sahuria in Bengal, and he is called an 

Easterner by Kamalakara. I know the commentaries of 
Kulamanigukla, Mathuranatha and Raghunathabhatta" 

pod only from manuscript catalogues and those of Bharuci, Other Gon 
f Devabodha (both older than the Mit.), Vi$varupa (the 
teacher of  Vijüane$vara) DharmeSvara (older than 
Sulapani), etc. only from quotations. 


E] 


On Ap. and Gaut, we possess valuable commentaries 
by Haradatta, also called Haradattacarya, and Hara NN 
dattamigra, a South Indian author, who is very probably pee 
identical with the Haradattamisra or Haradattacarya quoted 
by Sayana-Madhava' in the Dhatuvrtti and in the Sarva- 
daréanasamgraha? and therefore is to be dated about 
1300 atthe latest. Bühler has published extracts from 
this commentary on Ap. in his edition of Ap. and has 
‘ark / translated many passages of the two commentaries in the 
I. foot-notes in SBE 2. 


Madhava, who has been just mentioned, with his 
title Vidyaranya “the wilderness of learning", famous 
as a fertile author like his younger brother Sayana, is ee 
the author of the extensive commentary on Parasara, the M 
Paragarasmrtivyakhya, often quoted by later authors 
and contains a full encyclopaedia of Dharma, parti- 


Aufrecht 1. c. 660. 

l. e. 474. 

Cf. ZDMG 47, 616. 

Cr. Bühler Ap. (2nd. ed.) VIL. 
Gough 104. 


Oui 9» no r3 
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cularly also of Vyavahara’. In the introduction to 

this work the author calls himself the Guru and Minister 

of King Bukka, who is without doubt Bukka I, the 

E famous ruler of Vijayanagara (Hampi on the Tuhgabha- 

dra in Bellary) in Southern India ; documents regarding 

this king, according to Hultzsch, cover the period Saka 

1276-93, so that his reign falls in the third quarter 

of the fourteenth century. An edition of the first two 

sections in Telugu has appeared from Madras; two 

new editions of the whole work are about to appear in 

the Bibl. Ind. in Calcutta and in the Bombay Sanskrit 

Series,—the latter is the best. Burnell in 1868 published 

a translation of the chapter on the law of inheritance. 

Nandapnn- The well-known author  Nandapandità wrote a 

SOR considerably shorter commentary on Parasara which is 

still unpublished and scarcely touches law proper ; 

J it was written at all events before 16922 the date of 

Pu composition of his Vaijayanti,in which this commentary 
; is quoted" 

The Vaijayanti just mentioned is a very elaborate 
mg xu commentary on Vi. containing numerous quotations 
Vaijayantt and excurses, which, according to the Mss., was composed 
oR "SUL by Nandapandita in the year 1622 at Benares. This 

learned Dharmadhikarin whose descendants are still 
living in Benares ($ 12), has left behind him a consi- 
derable number of extensive works on law and also in 
the sphere of philosophy and even poetry. I have 
myself published extracts from his Vaijayanti in Ey 


| edition of Vi. in the Bibl. Ind. and in my translaon 

of Vi. 7 

Asahaya Nar. was first commented upon by Asahaya” whose 
ar. 


high antiquity has been adverted to above; yet we do 


x 1. Of Burnell, Vaméabr. XVI; Klemm, Sadviméabr. 15 ff. ; R. 
ilm ; . Sarvadhikari, Principles 362-366 ; Hultzsch EI 3, 36 ; SII 1, 161. 
"* 2. Tag. Lect. 16; Eggeling l. c. 1301. 
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t not possess his Naradabhasya in its original form ; cm 
! it was revised by a certain Kalyanabhatta, because the 

] text “was spoilt by bad scribes’. My edition and my 

translation of Nar. contain long extracts from it. There 

is another commentary written in Newari in a Nepalese 

Ms. of this Smrti. 

Baudh. has been commented upon by Govindasvamin Govinda- 
in his Bodhayanadharmavivarapa, and English extracts pai 
from this work are to be found in the notes in Biihler’s 
translation of Baudh. But Bühler does not place this 
commentary very high in antiquity and in the opinion of 
Burnell too it is modern. 

The Karmapradipa of Katy. is commented upon by d 
Asarka or Aésaditya. According to Eggeling I. O. No. dipa. 
1470, the Vidhanaparijata written in 1625, and according 
to Aufrecht Bodl. No. 654, Kamalakara, who wrote at 
the beginning of the 17. century, quote an Asarka. 
Anantadeva of a slightly later age mentions an Asaditya 
(Hall. Ind. 190). Schrader's Karmapradipa contains extracts 
from Asarka. 

Almost all the works ‘mentioned hitherto contain Other com- 
7 more or less numerous references to older commentaries ie 
Ue on the Smrtis commented upon by themselves. Moreover, 
€ A commentaries on other Smrtis, e.g, Harita, Vyasa, 
Caturviméatimata, are mentioned in the manuscript cata- 

R loguēs or are quoted in mediaeval and modern law-books. 
For some of the commentaries on later works see § 12. 
The commentaries have as yet by no means ceased to 
be composed, as, €. g, the valuable commentary on Vas. 
was composed by Krsnapandita only in the seventies of 
this (nineteenth) century. 


§ 12. The Dharmanibandhas. Of the multitude Nibandhas 
of almost innumerable systematic works on Dharma,— are inii 
the Dharmanibandhas, only a few of the most import- - 

10 
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ant ones may be noticed here, with special reference 
to the works which are exactly datable and deal with 
law proper. The most ancient of the existing works 
appear to be of the 11. or the 12. century, although 
quotations from considerably older works are not 
wanting. 

Laksmidhara’, the first minister — (samdhivi- 
grahika) of a king Govindacandra is the author of Krtya 
or Smrtikalpataru or Smrtikalpadruma which in 12 
Kandas deals with Sraddha, Dana, Pratistha, Suddhi, Tirtha 
and other features of the sacred law as well as with the 
duties of kings (rajadharma) and procedure (vyavahara). 
Perhaps the patron of Laksmidhara is identical with the 
powerful Govindacandra of Kanyakubja, and documents 
about this king cover the period from 1105 to 1143. At all 
events Laksmidhara is quoted already by Hemadri 
and in the Smrtyarthasara (see below) and in his turn 
quotes Medhatithi (9. cent., see § 11) among the commen- 
tators,so that he can very probably be assigned to the 
first half of the 19. century, if not earlier. He s quoted also 
in various other works from every part of India besides 
the two above-mentioned ones,—such as the Madanapari- 
jata, Madanaratna, Vivadacintamani and Vivadaratnakara, 
Sarasvativilasa,  Viramitrodaya, and by  Kamalakara, 
Raghunandana, etc. 

To approximately the same epoch as that of Laksmidhara, 
belongs  Halàyudha? the author of the recently 
published Brahmanasarvasva about the daily duties 
of the Brahmans, etc, which is assiduously 
quoted specially by Bengali authors. Halayudha was 
the chief justice (dharmadhikarin, dharmadhyaksa) of 
the famous king Laksmanasena of Bengal who ascended 


1. ZDMG 46, 273; cf. EI 2; 358 ff. 
2. Hegeling 1640 ; IA 19, 1 ff. 
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^] the throne in 1119. The father of this king was Ballala- ^ Ballalase- 
: . na’s Dana- 
sena, and the same name happens to be the designation sagara. 
of the author of the Danasagara about religious gifts, 
which according to the introduction in the I. O. Ms. 1704 
was composed by Ballalasena, the son of Vijayase- 
na and the grandson of Hemantasena with the help of 
Aniruddha in the year 1169 (Saka 1091). There is no 
doubt about the correct reading of this date also expressed 
in words by Aufrecht and Eggeling but from inner reasons 
h it is more probable that it should be read Saka 1019= 
i> 1097 A.D. with R. Mitra according to another source. 
Of ancient South Indian works there arethe Abhilasi- The Mana- 
tarthacintamani or Manasollasa of the Calukya king E 
Bhülokamalla-Some$varadeva (1127-38), an encyclopaedia 
for princes about architecture, politics, amusements, etc? 
and the important Smrticandrika of Devannabhatta’, 
which is divided. into 5 great Kandas or Adhyayas mhe Sa 
on Sarhskara,  Ahnika, Praya$citta,  Sraddha and candrika 
Vyavahara with numerous sub-sections (prakaranas). ot poao 
The section on Dayabhaga or the law of inheritance 
in this work has been published and translated. As the 
|| Smrticandrik quotes Apararka ($11) and is quoted by 
4 Hemadri (see below), it must be dated at about 1200. 
M This work enjoys a high esteem not only in Southern India 
H < 
| 


vof. 


but is frequently quoted also in North Indian works such 
as, e. g, the Viramitrodaya. In a passage of the Smrtican- 


1. Many scholars are inclined to assign the date of Laksma- 
nasena to a considerably later period, c£, e. g., V. A. Smith, Early 
History of India (8rd. ed.) p. 403. For other views on this point see, 
ibid. pp. 415—422 ; R. D. Banerji, Bangalar Itihas, part 1 (2nd. ed.). 
Tr. 
2, Qf. Aufrecht, C. C. 792 ; Pischel, Die Hofdichter des Laksmana- 
sena 7; R. Mitra, Not. No. 279. 
| 3. Burnell, Tanjore Cat. 141; R. Mitra No. 1215, 2203; Bühler, 
| Vikramankadevacarita 41 note; Aufrecht, C. C. 26. 
4. Eggeling 1373 ff.; ZDMG 46, 271 f. 
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drika quoted by Hemadri (Sr. 1360) which, however, I cannot 
find in the corresponding part of the text of the Smrtic, a 
view of the “author of the Smrtyarthasara” has been criti- 
cised. If the oft-quoted work of this name by Sridhara! is 
meant herewith, as is most probable, the latter must have 
been written before 1200, but however itis certainly not older 
than 1150 because Sridhara refers to the Kalpavrksa 
(Kalpadruma of Laksmidhara,see above) and to Govindara- 
ja-matam. Govindaraja already mentioned as a commen- 
tator in $11 should here again be mentioned as the author 
of the Smrtimaiijari’, which is quoted by himself in his 
commentary on M. and by other ancient authors. 

The imposing  Caturvargacintàmani of Hemadri® 
belongs to the latter half of the 13. century, more accura- 
tely, to the period between 1260 and 1309, whose 
already far advanced publication in the Bibl. 
Ind. will, it is hoped, be shortly concluded. Of the five 
Khandas, the first or Vratakhanda, the second or Danakha- 
nda and a greater part of the fifth or Parisesakhanda have 
hitherto appeared, while the third the and fourth Khandas 
i.e. the Tirtha and the Moksakhandas, are still unpublished. 
Law proper has not been dealt with in this voluminous 
work, excepting in some occasional remarks in the section 
on Sraddha (524 ff) but itis a real mine of interesting 
quotations from the Smrtis and Puranas. Hem. was the 
minister (mantrin) and secretary or keeper of archives 
(Srikaranadhipa) to two powerful rulers of the Yadava 
dynasty in Devagiri (Dowlatabad in Haiderabad)— 
Mahadeva (1260-71) and Ramacandra (1271-1309). Bhan- 


ncc ea re ee 109 


1. Bhandarkar, Rep. for 1883 f., 46 ; Eggeling 1543 ff. ; ZDMG 46, 
279; Colebrooke, Ess. 1, 472 f. Jacobi's collection contains an old 
Ms. of the Smrtyarthas. of sam 1476. ' 

2. Hegeling 1550; Bühler, SBE 25, CXXVII ; ZDMG 1. c. 

3. Bhandarkar, Hist. 88-90, 109-117; Eegeling 1376 ft; ZDMG 
Jb CAP, 
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darkar' assigns to about 1230 a Danavakyavali about 
religious institutions and gifts, which was composed by ^ Danavakya- 
Vidyapati at the request of Dhiramati, the wife of the OL ati: 
king Narasimhadeva of Mithila. An old Ms. of this work 
was copied already in 1483 and moreover the name of 
king Narasithhadeva occurs in the traditional family 
trees of the ancient dynasty of Mithila, in which the 
well-known Harasimhadeva, whose reign falls in the 
beginning of the 14. century, is mentioned as his great- 
grandson. 
Yan The 14. century is the blooming period of the school 
of Mithila, highly important for the development of 
jurisprudence proper ; it might have been connected with 
the tradition existing in this country fromthe time of Y.(S6). 
Capde$vara is the author of the Smrtiratnakara’,—an 
extensive digest divided into 7 parts on Krtya, Dana, oom 
Vyavahara, Suddhi, Puja, Vivüda and Grhastha, and ris "Smrti- 
of the shorter and purely religious work Krtyacintaémani. rona 
According to the introductions to his works, CandeSvara 
was the son of a minister and was himself a minister 
(mantrin) of the king Harasimhadeva (see above), conquer- 
DR ed Nepal for his master (according to other sources, in the 
year 1324) and on the banks of the river Vagvati (rising 
ix in Nepal) he gave away in charity his own weight 
EC of gold. As this meritorious act is dated in the year a 
j 1314, the composition of our work took place a little 
| 


later. Hitherto only the Vivadaratnakara has been pub- 
lished in the Bibl Ind.—an elaborate exposition of 
the 18 titles of law containing a great wealth of quota- 
tions? 


LLL RN 
1. Bhandarkar, Rep. l. c. 52. 
9. Eggeling, 1387 ff, 1621 : ZDMG 46, 273 t. ; WZKM 4, 12 ; R. 
Sarvadhikari, Principles 319 ff. ; R. Mitra No. 1842. y 
3, Jayaswal has published (1924) the” Rajanitiratnakara of 
this author. Tr. : 
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The Vivadacandra! is a similar work which received 
its name from Candrasimha the grandson of the king of 
Mithila just mentioned and of Lakhimadevi (Laksmidevi), 
the spouse of this king, and this work emanates from 
Misarumiéra who was appointed by Laksmidavi to compose 
it. The Ratnakara is mentioned in this work and it may be 
about 50 years later and was therefore probably written 
towards the end of the 14. century. Vacaspatimi$ra", a 
particularly fertile author, often cited specially in works of 
the Bengal school, lived at the courtof king Harinarayana 
of Mithila; he was a great-grandson of king Harasirha- 
deva andanephew (son?) of Candrasithha and thus 
must be assigned to about 1400 or even in the 15. century. 
His chief work consists of various Cint&amanis on 
Sraddha, Tirtha, Niti, Prayaéscitta, etc. The Vivadacintà- 
mani which was published in Calcutta in 1837 and tran- 
slated into English by P. C. Tagore in 1863, deals with 
law proper, as also the still unpublished Vyavaharaci- 
ntamani dealing with judicial proceedings. 

Somewhat earlier, namely at about 1360-70, the 
Madanaparijata was composed by Visvesvara’ in the North- 
West under the auspices of Madanapala (cf. $11). This work 
published in the Bibl. Ind. in nine Stabakas, deals with 
the sacred law and of forensic law it deals only with the 
law of inheritance (St. 8). The author mentions Hemadri 
and Apararka,the Kalpadruma and the Smrtyarthasara, the 
Mitaksara and the Smrticandrika as his sources. According 
to Aufrecht he copies largely from Madhava's commentary 
on Parasara though, however, he does not mention it 


anywhere. Quotations from the Parijata are often found 


1. Aufrecht, Bodl No. 718; Bhandarkar, l. c. 48; Colebrooke, 
Ess. 1. 471. 

2. Eggeling, 1398 ff: ZDMG 40,273 ff; R. Sarvadhikari 
l. c. 398 ff. 

3. Aufrecht, Bodl. No. 651 ff.; Eggeling, 1394 f. ; Bühler, SBE 
25, LXXV ; Bhandarkar l. c. 47. 
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in other works, but as this title is very common 
they need not be taken to refer to this work. After the 
Parijata our author wrote also the Maharnava or Karma- 
vipaka and the Smrtikaumudi, on the rights and 
duties of the Sudras, in which the Smrtimahjari (see 
above) is quoted, and lastly his medical work Madanavinoda 
dated in the year 1375. 

Madhava too, who composed the published Kalanir- 
yaya and many other unpublished works on 
Dharma besides the commentary mentioned in § 11, 
should be mentioned here for that reason. The Kaladarsa 
is mentioned as source in the Kalanirnaya and other 
works ; but this work, also frequently cited otherwise, need 
not necessarily be taken to mean the Kaladarsa of Aditya- 
bhatta preserved in the Mss.’ 

The Dharmaratna of Jīmūtavāhana seems to 
belong to the 15. century. The famous treatise on the 
law of inheritance popularly called the Dayabhaga, the 
chief work of the Bengal school in this sphere, translated 
by Colebrooke, forms a part of this work. This work 
contains references only to ancient authors like Govinda- 
raja, Jitendriya, Bhoja, Vi$varüpa, etc., but according to 
tlie commentators, the teachings of the above mentioned 
authorities of the Mithila school, including Vacaspati- 
migra, are criticised in it, so that—assuming this 
postulation to be correct—it could not have been written 
before the fifteenth century, but at the same time 
neither later, for an old Ms. of the Dharmaratna 
dates from the end of that century and this author is 
quoted already by Raghunandana. Jimttavahana has 
been frequently commented  upon,—an edition of his 


1. Eegeling 1655; Aufrecht, C. C. 98. 

2. Eggeling 1499, 1511; R. Mitra, Not. 5, Plate II ; ZDMG 46, 
278 and 47, 617; R. Sarvadhikari l. c. 400-403; Colebrooke’s 
Dayabhiga 2, 97; 4, 3,23; 11, 1, 14; 11,4,3 and  Ess. 1, 
482 - Aufrecht, Bodl. No 714. 
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Dayabhaga with 7 commentaries appeared in Calcutta 
in 1863-66. Yet however Acaryacudamani, the oldest 
of these commentators, known also asa writer on the 
same subject, must be assigned to the 15. century, for 
he is already quoted by Raghunandana, and the same of 
Sulapapi (see $ 11), whose Smrtiviveka seems to have 
comprehended allthe features of Dharma. 

The Prayogaparijata of Nrsitnha, an extensive 
digest of the sacred law must date from the 
beginning of the 15. century, for it actually 
contains a reference to Madhava’s commentary on 
Parasara (§ 11), but an old Ms. of this work was 
copied already in the year 1437-38. The Kalanirnaya- 
dipika of Ramacandracarya is based on the above-mention- 
ed work of Madhava on Kāla ; it is a South Indian work 
of 1450, commented upon by ason of the author The 
Madanaratnapradipa, in short Madanaratna?, is an en- 
cyclopaedia of law in 7 books, called Uddyotas. The 
Vyavaharodvekkoddyota in my hands contains a very 
elaborate treatment oflaw proper distinguished by valu- 
able quotations from the Smrtis. The Madhaviya is the 
youngest ofthe later works and authors cited therein, 
such as the Mitaksara, Kalpataru, Halayudha, Asahiya, 
Smrticandrika, and in fact, Madhava is mentioned fre- 
quently and with special respect, so that this work, 
according toa well-known rule, must be at least 100 
years later and should thus be assigned to the latter half 
of the 15. century. Quotations from the Madanaratna are 
found cited by authors of the first half of the 17. century 
such as Kamalakara, Anantabhatta, Nilakantha, Mit- 


= ee a 


1. Tagore Lect. 21; Eggeling 1396 ; R. Mitra Bikaner, No. 942 : 
Aufrecht, C. C. 355 f. ; ZDMG 46, 275 £ | — 
2. Bhandarkar l. c. 50, 58-60 ; Eggeling 1059. 
3, According toa Ms. lent me by Bühler —a co ; y 
à 0py of No. 2437 
of the Mss. of the Raghunātha temple in Jammu. Cf. Eggeling 1681. 
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ramiśra, and even by Padmanabha belonging to the latter 
half of the 16. century (see below). It is worthy of notice 
that our author mentions no works of the Mithila school 
later than the Ratnakara. As he glorifies Delhi and pole- 
mises against the authors of the South and East, it 
proves that he belonged to the North-West ; yet, as the 
family-tree is quite different, he cannot be identical with 
Madanapala also belonging to that part of the country 
(see above). 

The Nrsithhaprasada of Dalapat, is a similar 
work divided into 12 Saras; he speaks of himself 
as the prime-minister or Viceroy Samrajyadhuram- 
dharamahipati of Nizam Shah, ie, very probably, of the 
founder of the dynasty of Ahmednagar which bore the 
same name (1489-1508). This learned compendium, in 
which law proper too has been dealt with, proves 
that in Devagiri, Indian Law was studied even 
after the installation of Islam and that the 
example of Hemadri (see above) did not fail to 
induce emulation. The above dating of the work 
finds support from a Ms. of same copied in 1511-12 
at Benares. A Ms. of the Smrtisara of Harinatha was 
copied already in the year 1472-73. I have in my 
possession a transcript of the section on law proper— 
the Vivadapariccheda—of this work, it extends 
over 67 pages. This work, therefore, falls in the 15. 
century at the latest. Only ancient authors like Srikara 
and Balarüpa and ancient works like the Kalpataru, 
are quoted by Harinatha; on the other hand, much 
importance should not be attached to the references 
to a Smrtisara found in old quotations for this title 
is very common. 


1. Tag. Lect. 18 f.; Eggeling 1467; Benares Cat. 150, 
9. ZDMG 46, 278, cf. Festgruss an B. 46. 
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contains a reference to Madhava’s commentary on ay. 


Parasara (§ 11), but an old Ms. of this work was 
Ramacar- copied already in the year 1437-38. The Kalanirpaya- 
dipika of Ramacandracarya is based on the above-mention- 
K- ed work of Madhava on Kāla ; it is a South Indian work 


j The Mada- 9f 1450, commented upon by a son of the author. The E 

N. navata. — Madanaratnapradipa, in short Madanaratna’, is an en- | 
Ly cyclopaedia of law in 7 books, called Uddyotas. The 

ui Vyavaharodvekkoddyota in my hands contains a very j 

elaborate treatment of law proper distinguished by valu- | 

able quotations from the Smrtis. The Madhaviya is the \ | 


youngest of the later works and authors cited therein, i 
such as the Mitaksara, Kalpataru, Halàyudha, Asahaya, 
Smrticandrika, and in fact, Madhava is mentioned fre- T 
quently and with special respect, so that this work, es | 
according toa well-known rule, must be at least 100 Q 
years later and should thus be assigned to the latter halt 
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Mar y authors of the first half of the 17. century 
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mouere Lect. 91; Begeling 1996; R. Mitra, Bikaner, No, 949 - | 


Aufrecht, C. C. 355 f. : ZDMG 46, 275 f. 
2. Bhandarkar |. c. 50, 58-60 ; Eggeling 1059, 
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ramisra, and even by Padmanabha belonging to the latter 
half of the 16. century (see below). It is worthy of notice 
a that our author mentions no works of the Mithila school 
4 1 3 later than the Ratnakara. As he glorifies Delhi and pole- 
IK mises against the authors of the South and East, it 
proves that he belonged to the North-West ; yet, as the 
1 family-tree is quite different, he cannot be identical with 
b: Madanapala also belonging to that part of the country 
(see above). 

VR i The Nrsithhaprasada of Dalapati' is a similar Dalapati’s 

(ty al work divided into 19 Sāras ; he speaks of himself AT 
| j as the prime-minister or Viceroy Samrajyadhuram- 
dharamahīpati of Nizam Shah, ie, very probably, of the 
founder of the dynasty of Ahmednagar which bore the 
same name (1489-1508) This learned compendium, in 
j which law proper too has been dealt with, proves 


that in Devagiri, Indian Law was studied even 
after the installation of Islam and that the 
example of Hemadri (see above) did not fail to 
induce emulation. The above dating of the work 
finds support from a Ms. of same copied in 1511-19 
at Benares. A Ms. of the Smrtis&ra of Harinatha was = - 
$ Harinātha’s 
copied already in the year 1472-73. I have in my  Smrtisara. 
eS possession a transcript of the section on law proper— 
i the Vivādapariccheda—of this work, it extends 
over 67 pages. This work, therefore, falls in the 15. 
century at the latest. Only ancient authors like Srikara 
and Balartipa and ancient works like the Kalpataru, 
are quoted by Harinatha; on the other hand, much 
importance should not be attached to the references 
to a Smrüsara found in old quotations?! for this title 
^J is very common. 
m —————————— 


j Í 1. Tag. Lect. 18 f.; Eggeling 1467 ; Benares Cat. 150, 
P 2. ZDMG 46, 278, cf. Festeruss an B. 46. 
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Rachunandana, the learned son of Bengal, dw 
Raghunan- be mentioned at the head of the es of the cen i 
his works: His chief work, the Smrtitattva , has already 


0f the 28 Tattvas into which this 


j any times. 3 
pP aw proper is dealt with 


eat digest is divided, the | 
A the — Daya and Vyavaharatattvas on ordeals, 
) 


inheritance and judicial proceedings respectively ; the last 
two have also been separately published and the 
Dayatattva has even been translated. Several Tattvas 
had been commented upon at quite an early period. As 
Raghunandana in his Jyotisatattva speaks of the year 1498 
he must have lived about that time, as is apparent also 
from his contemporaniety with the famous reformer 
Caitanya (1486-1527). King  Prataparudrasena of 
dien Orissa (1503-1524), who was a contemporary of Caitanya 
SER and was converted to his religion by him, composed the $ 
Sarasvativilasa, an extensive work on law, perhaps before | 

his conversion about the year 1515 ; the Vyavaharakanda 
of this work dealing with the law of inheritance, has been | 
edited and translated by Foulkes (Lond. 1881). This 
work, which has received great esteem in South 
India, specially in the native country of the author, 
does not follow the Bengal school but the Mit, and the Snrtic? 
€ The Todarananda® of Todaramalla, the famous finance- 
lla’s Toda. Mister of Emperor Akbar (1556-1605), can boast of an 
rananda. author hardly less blue blooded. The part of this work dealing 
with judicial proceedings and forensic law is called 
the Vyavaharasaukhya; an old Ms, of this section 
Te the year 1581, and also a Ms. of the 
existence tiene 5 oe year 1582-83, is still in 
: yavaharamaytkha and the Sudra- 


» 1. Colebrooke, Ess, 1 489 ; Eggeli 5 
; Ess. 1, ; Begeling 1405- 
2. Foulkes l. o. Pref. and § 557 a 


3. Tag. Lect, 19 f : : 
s f. ; Aufrecht, ©. C. 214; R. Mitra, 


Bikaner No, 
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$ x^ kamalakara (see below) contain quotations from the 
Todarananda. 

Two families distinguished for learning, still 

^. living in Benares, may be traced back upto the 16. 

century’. Ramesvara (with whom the epithet Bhatta, 

common to whole family, begins) was a son of 

Govinda who came from South India and settled down 

in Benares about the beginning of the 16. century. His 


son Narayana wrote various works on religious law MN 
and philosophy, some of which are still in existence E. 
he P. à with the dates 1535-36, 1556-57 and 1568-69. opc: 
iar, N His Prayogaratna, published in Bombay in the year 
d s | 1861 is still regarded in Western India as an authorita- 
^ tive work in matters of household usages. Samkara, 
~ the son of Narayaga is particularly known as the author 
= of the Dharmadvaitanirpaya which should thus be 
dated somewhere towords the end ofthe 16. century ; 
itis a disquisition on the problems of law ; the portion 
of this work dealing with adoption has been edited and 
translated by Mandlik. Ramakrsya, another son of 
Nar&yapa, was also active as an author in the field of 
> of Dharmaéastra". 
AN) ^ The second family likewise comes from the  Nandapan- 
E K South, but was however settled in Benares for six qi a 
T 4 generations when its famous member Nandapandita 
| was born whose Vaijayanti, written in 1622, has already 
been discussed in $11. A poetical work of this author 
bears the date 1598-99. His Dattakamimamsa on adop- 
tion, already published many times and translated by Cline: pus 
Sutherland is the best known of all his works. To the 16.  sixteenth 
century belong also Acala’s Nirpayadipaka? written in cent, 
1. Cf. Mandlik, LXXII (where family trees are given ), 54-56. .» 
NE. 2. Aufrecht. C. C. 509. 


3, Eggeling, 1580 ff. 
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1518 on religious usages, the J pmol ie T 

irnayamrta, written at the 1 < 
B. E. Qu of the Cahamanas of Ekacakra on 
the Jumna, which however not being the only work of this 
name is hard to fix Also the Samayaloka of Padma- 
nabha? and other works belong to this century. 

The 17. century which we enter upon herewith, presents 
to us first of all the representatives of the family of 
Ramesvara of Benares. Nilakantha,” a son of Samkara, 
already referred to, wrote his chief work Bhagavanta- 
bhaskara divided into 12 beams (Mayukhas) published 
in Bombay and Benares, in honour and at the request of 
the Rajput prince Bhagavantadeva of the family of the 
Sengaras of Bhareha (Bhareh) at the confluence of the 
Jumna and the Chambal in the N. W. Provinces, which 
still belongs to this Rajput family. The portion dealing 
with law and law-court which is called the 
Vyavaharamayükha, already separately published 
several times and translated by Borradaile and 
recently by Mandlik? appears to follow the Madanaratna 
in particular ; in the theory of adoption the author 
follows the views of his venerable father (tatacara- 
nah p. 40 ed. Mandlik) laid down in the Dvaitanirnaya 
(see above). The Dvaitanirnayasiddhantasaingraha® 
written by Bhanu, a son of Nilakantha, is a sketch of 
the latter work, A brother of this author who was a 
namesake of his. grandfather Bhattasaikar: 
1071 among other works on Dharma the K 


1. 1. c. 1593. 
2. Bhandarkar l.c. 49 f. ; Aufrech 
WA ie t 298. 
3. suse 1680 ; Peterson I, 101. : 
. "est and Bühler (3rd. > MW i XXIV 
Egeeling 1444 ff; Atkinson, NWO 41s ge ee 


5. New translation by P. V 
P Sn - V. Kane. Jolly, 


a, wrote in 
undoddyota- 
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A. à daráanal Divakara,ason of a daughter of Nilakantha 
| wrote inter alio the big Dharmasastrasudhanidhi in 1683 Meer 
and an Acararka in 1686; his son Vaidyanatha wrote ` 
tables of contents to two of his books’. 
A son of the above mentioned Ramakrsna named 
Kamalakara, who was also a cousin of Nilakantha, 
was enormously productive. His comprehensive work 
Nirnayasindhu, written in 1611-12 and published The works 
several times, is considered even to this day to of Kama 
Y CHE be the highest:authority on questions of religious ceremonies  Dinakara. 
ae in the Mahratta country. His Sudradharmatattva, in 
short Südrakamalàkara, which likewise has been 
published, forms a part of his great Dharmatattva. His 
Vivadatandava is a valuable treatise on law proper 
| following the Mit. and polemising against the Bengal 
school. His brother Dinakara! wrote along with other 
works the Karmavipakasara of which work we have a Ms. 
copied inthe years 1639, and the Dinakaroddyota divided 
“into a series of Uddyotas like the Madanaratna. A Ms. of 
the Vyavaharoddyota of this work is with me. This elabo- 
rate treatise on law proper chiefly based on the Mit. 
contains the statement found also in other parts of 


eR : 
Y N the work thatit was completed by the son of the author 
E we Viéve$vara or Gaga, who was a contemporary of 
14 Aurungzebe. 
| Laksmana, a younger brother of Kamalakara, wrote a Other 


sketch of daily duties—the Acarasara.’ Anantabhatta®, a of the 
son of Kamalakara, wrote among other works a Ramakalpa- 
druma, at all events before 1674-75, the date of a Ms. of 


SS a 


l 1. Ibid 1684, 
Nae eee 9. Toid. 1616, 1708 f. 
amt 3. Tbid. 1502, 1584 f; 1630, 1650 ; West and Bühler (rd. ed) 33. 
4. Begeling 1504 f., 1766 f. ; Aufrecht, C. C. 252 t. * 
> 5. Eggeling 1612. 


6. Burnell, Tanj. Cat. 133 ; Aufrecht, C. C. 13. 
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this work. Div&kara! is connected with this learned familly 
through his mother; he was the son pi a daughter of 
Nilakantha and wrote the Danacandrika WA a 
Benares. ‘The same is:the case: with Ramacandra’ with 
the family name Tatsat, who wrote the Krtyaratnavali m 
1648; his mother was a great-grand-daughter of 


Rāmeśvara of Benares. F 
Mitramiéra, already mentioned in $11, descends from 


The works another family but was likewise a native of Northern 


India; the portion of his Viramitrodaya? dealing with 
Vyavahara has been published several times and the 
section of this portion dealing with the law of inheritance 
has been edited and translated by G. Sarkar. In the 
law of inheritance Mitramisra closely follows the Mit, 
on which he has even written a commentary and 
combats the theories of Jimttavahana- and other 
jurists of Bengal. His patron, the Bundela Virasirha, 
after whom the Viramitrodaya has been named, murdered 
the famous Abul Fazl in 1602 and lived till the reign 
of Shah Jehan (1628-58). It is important for the 
purpose of fixing the date of Mitramisra that a work 
dedicated to the younger son of Virasimha was written 
m 1635, 

t aphala of Vaidyanatha (c. 1600) based 


on the Smrticandrika and divided like it ; 
ES ce it int andas 
on Vyavahara, Sraddha, etc! and nto Kandas 


of Varadaraja, a Tamil of the end of 
of the 17, century, of which th 


the Vyavaharanirnaya 
the 16.or the beginning 
e chapter on the law 

A rl C. 90 ; Hegeling 1623, 1670, 
ühler (3rd. ed) 21-99, Egacling 1288, 1224 . ZDMG 


46, 269-271. 
4, Burnell |. c. 134 ;Aufrecht 147. 
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of inheritance has been translated by Burnell’. Both of 
these works were written in South India and have 
been described by Burnell We have also the 
little work Gotrapravaranirnaya of c. 1620, a register 
of Gotras, by Raghunatha?; the religious calendar 
Kalatattvavivecana also written in 1620 by Raghunatha, 
the grandfather of Ramacandra, referred to above; the 
Vidhanaparijata, an elaborate work of the year 1625 
by Ananta' dealing also with law proper; the 
Ramaprakasa? a comprehensive digest of religious 
usages, composed under the auspices of Krparama, a 
contemporary of Jehangir (Jahathgira, 1605-1628) and 
Shah Jehan (Sahajaharh, 1628-58); Raghunathastri’s 
hand-book of religious usages—Prayogatattva® written in 
1655 ; the Tithinirnaya, Kalanirpaya and other religious 
works of Bhattojidiksita specially known as the author of 
the Siddhantakaumudi, who should be assigned to the first 
half of this century and who was known as a teacher 
about 1620’;  Raghunatha's Smaàrtavyavastharnva of 
1661 also dealing with the law of inheritance? ; the 
partly published Smrtikaustubha (also dealing with law 
proper) of Anantadeva, whose patron Baz Bahadur 
Candra is identical with a king of Kumaon assignable to 
1644-64? ; the sacrificial calendar Parvanirnaya of 
the year 1685 by Ganapati Ravala^, ete. 


1. Burnell l. c. 143 and “The law of partition" (Mangalore 1872), 
XVf. 
2. BWegeling 1781. 
3, Eggeling 1667 f. ; Bhandarkar l. c. 50. 
4. Eegeling 1468 ; Aufrecht 13. 
5. Eegelig 1600 f., 1664 ff. 
6. Heggeling 1578. 
7. Aufrecht 395; Bhandarkar 51 f.; Burnell 129 f, 139; Weber, 
Verz. No. 1176 ; Eggeling 1677 ; Aufrecht ZDMG 45, 306. 
8. Hegeling 1491. 
9. ZDMG 46, 277 f. 
10. Eggeling 1674. 
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88 The most prominent works of the eee century 
akara’s Jayasimhakalpadruma! of 1713, so named 
anan are P i Jayasimha of Mathura ; the South 
dd teenth al E : ; vaharamals? on judicial proceedings 
Sh Indian wok es h is only partly written in Sanskrit 
and forensic law, which E z s E uad. 

BILE Very P x Nyangka on fasts and other 

s Werl E in 1736; the sketch of the 

Vratas", composed at Benares in 17: L NU drin: 

law of inheritance—the Dayakramasaimgraha 7 NAR 5 
Tarkalamkara of the beginning of the 18. century’, w = 

has been published in Calcutta and ams ated by E P 

the juridical work Vivadamavabhaijana, the result o 

the collaboration of 12  Pandits from different parts 

of India (nanadesanivasin), which, on account of the 

reference to — Srikrsna Tarkalamkara, can at the 

earliest be dated in the middle of:the last (eighteenth) 

century, ete’, 

The last named work reminds us of the category 
digests ^ originated under English influence, 
British Specially works like the Vivadarnavasetu? written at the 
ul order of Warren Hastings and published in Bombay,—an 
elaborate treatise on law and judicial proceedings, which 
Was written in 1773-75 by a commission 11 Pandits 
from every part of Bengal and was translated into English 
by Halhed in 1775, The sources, mentioned in the intro- 
duction, all belong to the Bengal School with a few excep- 
tions. Similar works are the Vivadasararn aN 


à ! Va composed for 
Sir W. Jones ın 1789 and the two works Dharmasastra. 


Digests of 


il; Aufrecht, Bodl. No, 665 ff. ; Eggeling 1595 

8geling 1509 . Burnell, Dayavibhaga XIII. 
3. Aufrecht, Bodl. 663 £; Eggeling 1699 f 
4 Qf Colebrooke, Ess. 1, 482 f. 3 - 


Peterson Tp 5 3 t 
Aufrecht, O. O. ggg, 18: Bhandarkar}, o, 48i; T 


6. Eggeling 1506 
(Lond. 1781), Pref. T; 


ag. Lect, 29 : 
; Colebrooke L FG 
Xx xe, © fi Code of Gentoo Laws 


4 


i igiti ion USA 
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sameraha and Siddhantapiyusa written towards the end of 
the century at the order of Colebrooke. Most remarkable 
howeveris the Vivadabhangarnava' written by Jagannatha 
of Caleutta at the instance of Sir W. Jones, which (with 

E | with criminal law) 


294. 2 A 24 g olebrooke at the order 


ou Noe e p Acc. NADAS on, completed in 1796 


AUTHO 


NEM e ANENG, the translation of M. 


TUG a a Ni. the study of Indian 


D 
M, 


too possesses lasting 
=n ~~ most elaborate exposi- 
d on a profound study 


luced many important 


2 
2 2] Y me and at the same the nine- 
n teenth 


lia in this sphere, I century. 
tion of a Tamil sketeh 
in the thirties by a 
adras. An interesting 
ous Vyavasthas "legal 
or Shastris consulted 


-, a few specimens of 


he Buddhist law-books, 
| usages of non-Aryan 
sphere of this encyclo- 
soples outside India— outside 
mee of the installation of mia. 
rkable traces of Indian 
Jund which are interest- 


Indian law 


ing as reflex of same and supplements thereto. 


4. Aufrecht, C. C. 580; Eggeling 1531 ff. 
2. Sieó, Vyavaharaswasaneraha ou Abrégé substantiel du droit 


ze 


(Pondichéry 1857). 
12 
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weve; 
(Lond. 1781), Pret T XXIV XC f 


The most prominent works of the GE century 
are Ratnakara's Jayasimhakalpadruma! of 1 [ 13,80 named 
lw honour of King Jayasimha of Mathura ; the South 
cau Indian work Vyavaharamala’ on judicial proceedings 
Ea forensic law, which is only partly written in Sanskrit 
andis very much in use in Malabar; the Vrataraja 
or Vrataprakasa by Vi$vanatha on fasts and other 


"of the 
krsna 
which 
ynch ; 
ilt of 
parts 
b. the 
; the 
»enth) 


jegory 
uence, 
at the 
[, —an 
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andits 
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smheraha and Siddhantapiyusa written towards the end of 
the century at the order of Colebrooke. Most remarkable 
however is the Vivadabhangarnava' written by Jagannatha 
of Caleutta at the instance of Sir W. Jones, which (with 
the exception of the part dealing with criminal law) 
was translated into English by Colebrooke at the order 
of Sir John Shore. This translation, completed in 1796 
by Colebrooke in 3 volumes, along the translation of M. 
by Jones, was the starting point of the study of Indian 
law in Europe. The Indian original too possesses lasting 
value as, so far as it goes, it is the most elaborate exposi- 
tion of Indian jurisprudence based on a profound study 
of the literature on this subject. 

The 19. century too has produced many important 
works. As a specimen of same and at the same 
time of the activity in French India in this sphere, I 
mention here Sie&'s French translation of a Tamil sketch 
of the Smrticandrika’ composed in the thirties by a 
Tamil,—Professor of Tamil in Madras. An interesting 
category is made up of the numerous Vyavasthas “legal 
judgments" of the court Pandits or Shastris consulted 
at the Anglo-Indian law-courts, a few specimens of 
which | have in my possession. 


$13. Buddhist law-books. The Buddhist law-books, 
in so far as they record the legal usages of non-Aryan 
peoples, do not come within the sphere of this encyclo- 
paedia. Yet among Buddhist peoples outside India,— 
particularly in Burma—in consequence of the installation of 
of Indian law among them—remarkable traces of Indian 
legal views and expressions are found which are interest- 
ing as reflex of same and supplements thereto. 


1. Aufrecht, C. C. 580 ; Heeeling 1531 ff 
2. Sicd, Vyavaharaswasangraha ou Abrégé substantiel du droit 
(Pondichéry 1857). 
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| 90 ; e 
\fter Sangermano, who lived as missionary at Ava and ix 

Alter oals : * 3 : md SENS X 

9 to 1807, for the first time pr esented in his 


oon from 1783 : 
Work of Rangoon:from er qe ras publishe 
European | | 4 stion of the Burmese Kingdom, W hich was p d 
scholars ,  descn th. an “extract out of the Burmese law-book 
,an “ext 


3 mes only A s Dr. Richardson in 1847 (second edition, 
a wW ika the “Damathat or the laws of Menoo” 
o MM and English and in 1850 R. Rost E sy 
ihe Manusāra composed in Pali and about its relation with M. 
These studies eventually became of great importan ce when 
by the act of 1875 the Buddhist law was officially pre- a 
scribed for the Buddhists in Burma. Colonel H. Browne, A 
Commissioner of Pegu had extracts from four Dhamma- 
sats edited by Moung Tettoin 1875-77 and instituted 
searches in Ceylon for the sources thereof which he thought, 
would be there, but the searches were fruitless. A. Führer in 
1881 copied six palmleaf manuscripts of the Manusara and in 
1882 published in the JB BR A Sin twoarticles a summary 
of the contents of this work consisting of 1134 SI. along 
with parallel passages from M. and later Indian law-books. 
These works about the Burmese law however recelved the 
most lasting impulse when J. Jardine was appointed 
Judicial Commissioner of Burma and not only discussed a | 
series of legal questions of this country important for the 
practice of law in his eight “Notes on Buddist Law” in f 
1652 f. and edited the writings about the sources which 
had been handed over to him in Rangoon by Dr. Forch- 
ee es uc T E: induced this excellent 
Burmese law di Rd Cr work about the history of 
knowledge by mane thoroughnes S and deep 

: Beng a Jardine Prize. 


y the Rev. Father < 
Jardine, Rangoon 

m A ae Stud. 1, 315-320, 

| | » The Jardi i 7 
j ne Prize. An Essay on the sources and development 
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Forchhammer has proved that the Burmese law-books 
which mostly bear the title Manudhammasattham, 1. e. 
Manudharmagastram, have come to the Burmese through 
the Talaings who are superior to them in culture. The 
Dhammavilasa, perhaps the oldest law-book of the Tala- 
ings, was composed in 1174. A. D., but now itis not preserved 
in its original form. The second oldest Dhammasattham 
ascribed to King Wagaru of Martaban (1281-1306) 
was edited and translated into English by Forchhammer 
following a Ms. dated in the year 1707, which contains 
the Pali text besides an interlinear Burmese version. This 
important work betrays:its Indian origin on every side,— 
by the mythical introduction about the first parent M., 
who of course is here transformed into a nobleman of King 
Mahasammata, who mounted to heaven and saw the law 
written in characters of the size of a grown-up cow on 
the boundary wall of the universe including the 18 titles of 
law, the 12 sons, the periods of waiting for women regula- 
ted according to the cause of the absence of their husbands— 
for those whose husbands are travelling or have disappear- 
ed, reversion of the uninherited property to the king, the 
partition of the property among sons of different ranks 
born of the rightful marriage, the seven kinds of slaves, 
various kinds of inadmissible witnesses, the slight and 
serious bodily injury, reduplication of the punishment for 
this offence if two men assault a single person, etc’. 

But these analogies are not restricted to M. or any other 
particular law-book ; they extend over Smrtis of the most 
various characters,—from the Dharmastitras to the latest 


metrical Smrtis, such as Brh., Katy. and Vyasa. Only 


afew rules of the law-book of Wagaru are not derived 
from some Indian source. Only in the 17. century the 


of Burmese Law, with Text and Translation of King Wagaru’s 
Manu Dhammasattham. Rangoon 1885. 
1. Wagaru l. c. §§ 2, 83 f., 46, 79, 81, 115, 184, 149, 153. 
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lement exercised a strong influence on the lega] 
. a n 1 AN AA, . 1 * E d 

native eem erdicts given in law-suits by Buddhist priests 
-eriicts 2 


literature ; the y als—the Pyattons, were 


Er actices of the Brahmanical colonies and the 
the religious practice: à Ts an Bo 
f the order of the Buddhist monasteries in Burma 
laws 01 t ; ideration as well as the canonical 
vene (len MN ead in the third period 
literature of the Buddhists. Thus in 3 He 
there arose at the instance of the 
vi dhe Bnei ane K omposed b 
: anu Kyay composed by 
powerful King Alompra, the Manu yay po d J 
his war-minister in Burmese in 1756—the extensive law- 
: 1 
book translated by Richardson. ; 

The results of the careful and laborious researches of 
Forchhammer who has enumerated more than 50 Dhamma- 
sats and Pyattons and described them as far as necessary, 
may so far be accepted without the slightest modification. 
The conclusions however drawn by him from the lack of any 
element in the oldest Burmese law-books which is connected 
with the Vedic and the Neo-Brahmanical cultures, are more 
disputable”. The assumptions that animal sacrifice and 
other Brahmanical elements were added to Indian law- 
hooks at a comparatively modern period, and that tho 
Burmese Dhammasats have risen out of an older recension 
of same, are refuted by the Dharmastitras which 
prove the animal sacrifice and the entire Brahmanism to 
E the oldest element of the Smrtis. Yet Forchhammer 
“oes not seem to have stuck to this opinion in his last and 
the most mature work, for in 
tion that the oldest Burmese 
tions of Brahmanic 
Buddhistic Manu or 


ithe only combats the assump- 
law-books are direct transla- 
al works and derives them from a 
Manava school which flourished in 
: turies and from there reached the Tala- 
i. Forchhammer, Essay 96-104, 


2. Jardine’s Notes on Buddhist Law 4, 97 ff. 


ich Tag. Lect. 290 
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Ý ` 

"d ings in Burma in the 10. or the 11. century’. Only the later 

r Indian Smrtis like Nar. are purely juridical works like 


the Dhammasats and it is quite possible that a law-book 
of this sort was shaped in a Buddhist form already at an 
early period by the Buddhists of Southern India and 
was then transferred to the Talaings on the opposite 
coast whose oldest epigraphical alphabet is identical 
with the South Indian Vengi alphabet of the fourth 
century A.D? 

lod The influence of Indian law spread much farther 

v beyond Burma towards the east and the south. Thus in Siam Tan i 

there is found the tradition of a law-book of MP, and 
the extracts which Low published in the first volume 
of the Journal of the Indian Archipelago (1847) from 
a Siamese law-book of 1614 A.D. contain much that 
is Indian, though Low has spoken about the “Hindu Origin” 
of this work with some reservation of doubt. Thus the 
Pali formulas and usages at the conclusion of a marriage 
ceremony, the rule that the interest in case of a debt should 
never exceed the amount of the capital, that the King 
inherits a property for which there is no legal heir, that 

Y the boys should be brought up in Buddhist monasteries, 

ái the long list of inadmissible witnesses, etc. are clearly of 

Do Indian origin. 

a It is well-known that the island of Java once received 
along with Indian culture also Indian law and that qnaian law 
from that time onwards up to this day itis maintained inm 
as the prevailing system of law in the neighbouring island 
of Bali‘ The laws of ancient Java and Bali, about which 
already in 1849 Friederich:gave interesting informations? , 


1 1. Easay 62 f. f 
NA 2. l ©; 27. COM 
3. Führerl c. E 


4. See Tyra de Kleen, Mudras auf Bali, for numerous customs 
and superstitions clearly reminiscent of the Indian source. T». 
5. Journ. of the Ind. Arch. 3, 243. $ ie 


Pi. 
* 
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may best be ju 
edited, translated an 


al Here too we meet W 
Jonker’. Here oi NA 
Manu the originator of the system of law’, and of a Mana 

a o , s x 
and here too there are m fact parallel 
1 [4 


L but also to Y., Nar, Brh. and 
Agreement with Indian sources is 
ian in the case of Burmese 
2 sons here 


yadharmasastra * 
passages not only to À 

other later authors ^. 
to some extent less accurate tl 
law-books, so that in the doctrine of the 1 
we find besides the Indian element also a pum 
and independently developed native element. It is 
clear” says Kern “that in Java the redaction was made 
by experts in law, in Burma it was done by the 
monks?® That the reception of Indian law in Java 
rt must have been accomplished already in the 10. century 
mu A. D, is proved by a copper-plate discovered there bearing 
the date Sakavarsatita 849 which contains a verdict of 
the court (jayapattra) composed quite in agreement with 

the rules laid down by later Indian jurists such as Brh. ° 
Itis remarkable that in Ceylon, which has borrowed 
No trace °° Much from India, traces of Indian law are far 
of Indian scantier than in the distant Java. Nota single Pali law-book 
Ceylon, exists in Ceylon, although in that part of the Mahavainsa 
which has not been edited by Turnour, a King has been 
praised because he gives judgments according to M.” 


B d Niti-Nigandhuva, a collection of native customary 
pU Composed about 1818 under British auspices by a 
mmission of distinguished Sinhalese gentlemen of 
7 | Y 
i i Een oud-javaansch wetboek. Leiden 1885. 


Friederich |. c. 

Jonker I. c, 11 ff. 

l. c. 19, 175, 231, 

m Bijdr. 4. V., 10, 4 (S.-A. p 4.) 

| - Brand rapatíra of A 

z a a Een Jayapattra of Acte van eene Rechterh; 
DN praak, Veltevroden 1987 ince 


Rh. Davids in "Academy? of 14. March 1885 


POOP w no 
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T Kandy, which was translated into English by 
Lemesurier ', contains only very little of Indian element, 
such as the doctrine of the four castes of “Brahmins, 
Kxetriyas, Waisyas and Goiwanse" and the classifica- 
tion of the slaves into four classes of which the 
«ntojàto, dhanakkito, and saaman  dasaviopagato 
are reminiscent of the grhe jala, krita, and tavaham 
ilyupagala of Indian law (Nar. 5, 26 £)?. I must here 
refrain from a closer examination of this interesting work 
but I mention only this that it dicusses in details the 
group marriage of several brothers who enjoy the family 
j property and a wife in common?. The customary laws 
of the Thesalaweme, a collection of the legal usages of the 
Tamil inhabitants of Jaffna in Ceylon, prepared at the 
instance of the Dutch Government in 1707 is exclusively 
Dravidian in character *. 


$14. The customary law and European treatment of 
Indian law. The Smrtis were written by Brahmans for The Smrtis 
Brahmans and they bring out the caste privileges claimed s: written 
by them in the rudest manner. The Ksatriyas too appear p 


: dė Or 
beside the Brahmans as a privileged class, but the bulk Brahmans. 


Y of the population, particularly the mass of the Stdras, 
gs stand so low, that it is considered hardly worth the trouble 
a" to examine their customs and legal usages. Leaving 


the details about classes and castes to be dealt with in 
State-antiquities" I content myself here only with 
this (cf. SI) that the authors of the Smrtis them- 
selves fully recognised the necessity of the existence 


1. Colombo 1880. I owe Mr. E. Kuhn the chance of being able 
to use this rare work. 
Niti-Nigh. 5,7. 
l. c. 82-89. 
Mayne § 42. 

5. A part of the Encyclopaedia of which the present work is the 
first part. This part however has never been published. Zr. ' 


' E W n5 
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her laws and regulations. It 1s E E 
E ok e science of law (vyavaharasastia) 
Be am a E EE ou) is based on usage 
like grammar (vyaearanare 
(acara). 

The 
ators too always strive to 


the spirit of the time, inasmuch as t eig 
ules to be no longer admissible in the present age of sin: 
rule: g 


(kalivarjya), or, as the Smrtic. says pout ^ p 
of ordeals, "obsolete at the present day" (ac yo d i a : 
This does not prevent them however from laj ing dow n 
older customs immediately after those of a later period, 
for by that time they come to be regarded as belonging 
to the revelation (Sruti), In this way a part of the 
contradictions of which the Smrtis are full, may bo ex- 
plained away. A second source of these discrepancies lies 
in the differences of local usages and views of different 
schools which likewise had to be taken into consideration. 
If even from the incompleteness and inconsistent 
character of the laws of the Smrtis the necessity of testing 
and supplementing them by means of other sources is 
felt, this desideratum becomes all the more palpable, 
When we consider that the Smrtis themselves 
offer us few data by which to distinguish between 
the pious wishes and theoretical disquisitions from the 
actual state of things, However, the Brahmanical jurists 
eo eases succeeded in procuring general observa- 
Da aa Bem e wonting o 1 
mx NR mno shows, which agrees 
Smrtis. Even at is TRUM i 2 the rules of the later 
tice among the aspiring castes : e a common prac- 
5 Castes to observe among themselves 


thors of the Smrtis and the comment- 
u I | gus 
i accommodate themselves with 


ey declare obsolete 


il, May. (ed. Mandlik) 56, 
» Cf ZDMG 44, 349-369. 
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rd child marriage, prohibition of widow-remarriage and other 
characteristic institutions of the Brahmans, to carn 
for themselves greater esteem in public opinion. It should, 
however, never be forgotten that the Smrtis are purely 
private works and cannot be placed on the same footing 
with the law-books of other countries. 

Indian customary law has received due considera- English 
tion only in the English epoch. The official OD 
census reports (of 1891) ' contain the most up-to-date grona 

Ed and the best materials, of which, of course, only the 
chapters on age and sex, civil condition, marriage and 
castes, tribes and races come into consideration for legal 
affairs and social condition. The value of this monument- 
al work is enhanced by numerous statistical tables 
and charts" Risley’s "Tribes and Castes of Bengal” 
Vols. 1, and 2 appeared simultaneously along with his 
“Ethnographic Glossary" (Cale. 1891 f.)—an alphabetical 
list of Bengali castes containing also descriptions 
of their customs and usages. The older works about 
castes should be discussed in State-antiquities? ^ The 

| Gazetteers contain a full geographico-statistical description 

b- of India which however, in part, are of an older date. ‘The 

7 ^ .In what follows particularly the Bombay Gazetteer Vols, Gazetteers. 

1-24 have been used, whose exhaustive descriptions 

of caste usages, especially of the Brahmans, afford excellent 

materials for the history of laws and customs. The well- 
known Imperial Gazetteer of India by Hunter in 14 volumes 

(second edition Lond. 1885-87) is an alphabetical sketch 


1. We have of course now other census reports Tr. 

9. The 7ndia Office agreed to my request for a few important official 
publications indispensable for the present work by sending me the 26 
»4 volumes of the census report for the year 1891 as well as all the 
f available volumes of the Gazetteers of India and the 2 volumes 

of the Ethnographic Glossary of Risley,—a liberality for which 


M Sane cannot be thankful enough. 
3. See f-n. 5 p. 95. Tr. 
13} 
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and the sixth volume of 
an historico-political outline. 


: rear whi ave been much use 
The two following works which have n sed 
- qs treatise are based on official enquiry about the 
E a Treat “Punjab Customary Law” (3 volumes 
castes— ; Un: 
Calc. 1881) and Steele’s “The Law and een of Hindoo 
thi o Dekhun Provinces (second edition, 
Castes within the ; 
London, 1868). They contain a full treatment of the 
) Y à . 
customary law in the Punjab and in Bombay. The 
land tenure system 1s discussed in Baden-Powell’s 
“Manual of the Land Revenue systems and Land Tenures” 
6 WA map 
(Cale. 1882). Grierson in his well-known work "Bihar 
Peasant Life" (Cale. 1885) has described the life of 
the farmers in Bihar; it also possesses consider- 
able importance for antiquarian researches on account 
of the rich linguistic materials which show many 
points of agreement with the phraseology of the Smrtis. 
Besides these and other official publications there is 
an extraordinary abundance of private works which, of 
course, are not so valuable. In the following treatise, 
along with other works the following books have 
been used : Mallick, Essays on the Hindu family in 
Bengal (Cale. 1882) ; Sir A. Lyall, Asiatic Studies (London, 
1882); Bose, The Hindoos as they are (Calc. 1881) ; 
Phear, The Aryan Village in India and Ceylon (London. 
1880) ; Tod, Annals and Antiquities of Rajasthan (Lond. 
ao x ; M. Williams, Modern India and the 
ROM ird edition, Lond. 1879): Malcolm, A Memoir 
ot Central India (Lond. 1894. 9 DEED a Peoples 
of India (Lond. 1817). Parti i RE 
TA 2 - Particularly the older works are, 
British nul i xc more valuable, for under 
Le We customs have changed mor 1 
more ; this is the cause of the ; § nore anc 
5e or the Importance of the sketches 


1. We have now the third ed. in 26 volumes ag ro 
. T. 


x] 
of all the Gazetteers , 
the same work contains 
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of older travelling accounts of Fryer (1697) and others 
given by T. Hunter in the fourth volume of his History 
of India. For the mediaeval age, Alberuni’s description 
of India (about 1030) is the most important work! Among 
the travelling accounts of the Chinese the well-known work 
of Hiouen Thsang (7th century) is the best of all? The 
Greek accounts of India contain little that may be 
turned into account for the history of legal practices ; 
but they are important for their antiquity. 

The value of the data about law and custom found 
in the ancient indigenous literature excepting the legal 
sources, is somewhat attenuated by the fact that it 
was almost exclusively in the hands of Brahmans 
and therefore does not represent:a true picture of the 
actual state of things. In the first place there are the 
inscriptions which contain interesting and axactly dat- 
able data about institutions and gifts, administration and 
officials, widow-burning, rate of interest and various 
documents. The Grhyastitras will be dealt with by 
Hillebrandt.” The Kamasutra contains a few notices 
useful for family law. Of the historical literature the 
Rajatarangini (ed. Stein) comes specially into considera- 
tion. The fables, particularly the Jatakas, and the poeti- 
cal works likewise contain much materials which should 
of course be used only with caution. The scientific 
literature too contains many occasional remarks as is 
proved by Weber’s collection of the materials about the 
history-of law from the Mahabhasya. 

As yet there is no monographical treatment of the 
whole history of law which shall be attempted 


1. Sachau, Alberuni's India (2 vols. Lond 1888). 
2, According to St. Julien and Beal. 


8. See the valuable work of Hillebrandt— Ritualhteratur" in 


this encyclopaedia. Tr. 
4. Ind. St. 13, 466-71. 


Customary 

law, from 

Indian A 
sources. 
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100 m ou : 
her, The ancient Indian law of eee: und a part 

d s family law, on account of their T 

practical importance, have been Very f nons y T. t a 

ially by English and Indian USA. F order 

Treatment pros sor&—those by Sir Th. Strange 


of various works of this 


aspects ot id his son Th. L. Strange, by Macnaghten, Morly, 


Hindu law 


by different S, G. Grady and others, possess now only historical 


scholars. 


alue. Of the more up-to-date treatises, particularly 
Ve js * 


West and Bühler's Digest of Hindu Law (3rd.ed. Bombay 
1884) and Mayne's Hindu Law and Usage (Lond. 1878) 


have been used here. The former work discusses 
AVE ` 


in 


detail the laws prevalent in Bombay, the latter those in 
the whole of India ; both the works have not on y practical 
purposes but also historical purposes in view and the 


former contains Biihler’s introduction quoted 


above 


which laid the foundation to the history of the Smrtis. 


H. H. Wilson's “Glossary of Judicial and 


Revenue 


Terms” (Lond. 1855) still remains indispensable. Mand- 


liks “Hindu Law" (Bombay 1880) contains 
gleanings from various sources which are 


useful 
scarcely 


available in Europe, although there are many mistakes 
in it. A series of volumes of the Tagore Law Lectures 
appearing in Calcutta, deals with tho Jaw of inheritance 
ora part thereof—such as Cowell’s “Hindu Law” ete. 


(1870-72, three volumes) 


R. Sarvadhikari's “Law 
“Outlines of an History 
Inheritance, and Adoption” 
of Adoption” (1891), ete. 
Monographical treatment of 
debt, the System of Indian ] 


m des 
marriage. A. Mayr in his work “ 


, G. D. Banerjee's Marriage and 


Stridhan" (1879), T. Mitra’s “The Hindu Widow” (1881), 


of inheritance” (1882), my own 
of the Hindu Law of Partition, 
(1885), G. Sarkar’s “Hindu Law 
I have elsewhere attempted a 
the law about women, the law of 
aw, the documents and child 
Das indische Recht” 


il, Sitzungsberichte ‘der phil.hist, K] 


——— 


asse der bayerischen Akade- 
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d (Vienna 1873) has tried to prove that Sir J. Lubbock's 
theory about the primitve family and particularly the 
theory that women were originally the common property 
of the clan, may be traced also in Indian law. 
Ilis arguments are based on the materials collected 
in the first edition of West and Bühlers Digest. 
Of German jurists Kohler! and Leist? have recently dealt 
with the history of Indian law,—the former from the stand- TN 
point of the science of comparative jurisprudence with pu [ues 
3 particular reference to modern customary law, which he has 
a constructed systematically on the basis of the Gazetteers ; 
the latter with the purpose of reconstructing the state of 
things in the Indo-Germanie period. An older work of a 
Frenchman in India contains parallel passages to the 
Indian civil law from the pandects and the French 
coutumes?, Special works will be mentioned in proper 
places ; for the works on Buddhist law see 813 ; Hodg- 
son’s works have been used for Nepal. 


& > 
| 
thie der Wissenschaften 1876, 1877; ZVR 1. 234-260: ZDMG 
| 44, 350-360 ; 46, 413-426. 
1. Altind. Processrecht (Stuttgart 1891) ; ZVR 3 and 7-11. 
$ 2, Gräco-italische Rechtsgeschichte (Jena 1884) ; Alt-arisches Jus 
| gentium (Jena. 1889); Alt-arisches Jus civile, first part (Jena. 
N 1892) etc f 
Y aon 13. E. Gibelin, Etudes sur le droit civil des Hindous (2 volumes 
y Pondichéry 1846 f.). 
|] 
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INHERITANCE. 


$15. Polyandry and. promiscuity. Can Ne b 
traces and relics of sexual promiscuity, E 
polyandry and allied institutions in the | Bx i 
of India, which, according to modern theories, avo 
everywhere formed the starting point of the develop- 
ment of family law ?' As the levirate (niyoga) even may 
be explained away in another way (§ 20), the clearest 
trace of institutions of this kind lies in polyandry 
or group-marriage. The best known and oft-quoted example 
of same—the marriage of Draupadi with the five 
Pandava brothers, the heroes of the Mahabharata, ? seems 
to have been reflected in a passage of Ap. (2, 27, 2ff)—as 
most of the usages of the epic literature are reflected 
in the Smrtis—who declares the practice of marrying 
a girl to a whole family to be an obsolete custom prohibited 
in his time. Brh. 27,20 speaks even more clearly about it, 
who ‘says that group-marriage (kule kanyapradanam) 
is prevalent only “in other lands” le, in the South— 
there however even at the present day (sasiprati)?. 
Also in the few Other cases over and above 


——— oo AA 


1. Of. A. Mayr. D, ind. Erbrecht 79 ff., 99, 103 5 
| x D 4 2 ff., 99, » 109—114, 152 ff.: 
id MEUM Studies in Ancient History (Lond. 1876) and Fort. Rev. 
ES a n me, Hindu Law and Usage $$ 57-69; West and Bühler (3rd. 
A eee es ZVR 3,342-449 . Bachofen, Antiquar. Briefe 
hs Lest, Altar, jus : "ü i 4 
ana E PUR 419 ; Delbrück, D. indog. Verwandt- 
2. Holtzmann Zur Gesch. u Kri 
$ , - U. "it. d. D 339 
Sven there) ; Hopkins, Ruling caste 354 s s 


3. ZDMG 44, 340 ff: m 
: ; +; Lag. Lect. 155 
Indeed connects the Whole pa Po S TR 


goes against such an interpre 


f. (further literature 


e commentary on Ap. 


Ssage with Niyoga, b "ordi 
ie 84, but the wording 


THE FAMILY LAW AND THE LAW OF INHERITANCE 103 


—— 


the marriage of Draupadi, which may be taken from the Mah. 
as proof of polyandry (bahunam ekapatnita or ekasya 
bahubhartrta), it is principally only the matrimonial 
connection of one woman with a number of brothers. Even 
the well-known law (M. 9,182 ete.) that the son of one of 
several brothers may be regarded as the common son of all 
may refer only to group-marriage if we connect it with 
polyandrous connections disregarding the intepretation of 
the commentators. 
3 There is an unmistakable similarity between 
the polyandry of the Sanskrit literature and that 
of the present day , which, as Sir R. West remarks, 
is much more common than is generally believed’. 
Thus in Kumaon group-marriage As practised among Moena 
the Brahmans as well as among the Stdras and Rajputs? India. 
| in this particular form that all the brothers marry only one 
woman like the Pandavas and the children belong to the 
eldest living brother". This form of polyandry is in evidence 
also among the hill tribes of the Punjab but the children 
are divided among the brothers as in Sedraj, Lahoul and 
Spiti. It is said that poverty and the desire of keeping the 
family property undivided are the causes of this polyandry 
(as also in the case of the polyandry of the ancient 
H Spartans). Similar customs are, in general, widely 
Y prevalent in the Himalayas’ It is alleged that 
i among the Jats of the Punjab the wife of the 
eldest brother has often to accept the younger 
brothers as consorts, because they have no means to meet 
the expences of a marriage * There are similar reports 


1. West and Bühler 3rd. ed. 289. 


i 2, Bh. Indraji LA 888. . 

f 3. Tupper, Punjab Customary Law 2, 186 ff.; Census of India, 
| 1891, 191, 124 (Punjab). 

A o 4. West and Bühler l. c. ; IG: 121,195; BG 18. 1,548 ff. | 
" 5. IG l. c, cf. Census l. c. 4 
b . 
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$15. Polyandry and promiscuity. Can we find 
traces and relics of sexual promiscuity, matriarchy, 
polyandry and allied institutions in the ancient literature 
of India, which, according to modern theories, have 
everywhere formed the starting point of the develop- 
ment of family law ?' As the levirate (nyoga) even may 
be explained away in another way (§ 20), the clearest 
trace of institutions of this kind lies in polyandry 
or group-marriage. The best known and oft-quoted example 
of same—the marriage of Draupadi with the five 
Pandava brothers, the heroes of the Mahabharata, * seems 
to have been reflected in a passage of Ap. (2, 27, 2ff)—as 
most of the usages of the epic literature are reflected 
in the Smrtis—who declares the practice of marrying 
a girl to a whole family to be an obsolete custom prohibited 
in his time. Brh. 27,20 speaks even more clearly about it, 
who ‘says that group-marriage (kule kanyapradanam) 
is prevalent only “in other lands” i. e, in the South, — 
there however even at the present day (samprati)?. 
Also in the few other cases over and above 


ee ee 


i, Cre AN Mayr, D. ind. Erbrecht 72 ff, 99, 103, 100—114, 152 ff.: 
Me Lennan, Studies in Ancient History (Lond. 1876) and Fort. Rey. 
1877 ; Mayne, Hindu Law and Usage $8 57-69; West and Bühler (3rd. 
mo ff. : Kohler ZVR 3,349-449 ; Bachofen, Antiquar. Briefe 

(E ; Leist, Altar. jus gentium 419 ; Delbrück, D. indog. Verwandt 
Schaftsnamen 541-553 ete, pikes ni, 
2. Holtzmann, Zur Gesch u. Krit. d. Mah. 32 f. (f i 
: i o T - Q. Man. 32 f. (further literatur 
given there) ; Hopkins, Ruling caste 354 f. ducc 
: ; Tag. Lect. 155. The commentary on A 
ary on Ap. 
indeed connects the whole passage with Niyoga, but the San 
goes against such an interpretation, T 
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| i the marriage of Draupadi, which may be taken fromthe Mah. 
as proof of polyandry (bahunam ekapatnità ov ekasya 
bahubhartyta), it is principally only the matrimonial 
connection of one woman with a number of brothers. Even 
the well-known law (M. 9,182 etc.) that the son of one of 
several brothers may be regarded as the common son of all 
may refer only to group-marriage if we connect it with 
polyandrous connections disregarding the intepretation of 
the commentators. 

There is an unmistakable similarity between 
the polyandry of the Sanskrit literature and that 
of the present day, which, as Sir R. West remarks, 
t is much more common than is generally believed. 

Thus in Kumaon group-marriage is practised among  Polyandry 


i É ; > in modern 
the Brahmans as wellas among the Südras and Rajputs? India. 


i in this particular form that all the brothers marry only one 
woman like the Pandavas and the children belong to the 
j eldest living brother’. This form of polyandry is in evidence 
also among the hill tribes of the Punjab but the children 
are divided among the brothers as in Sedraj, Lahoul and 
| Spiti. It is said that poverty and the desire of keeping the - 


E family property undivided are the causes of this polyandry 
1 (as also in the case of the polyandry of the ancient 
^ Spartans). Similar customs are, in general, widely 

E ~ prevalent in the Himalayas. It is alleged that 

among the Jats of the Punjab the wife of the 
eldest brother has often to accept the younger 
| brothers as consorts, because they have no means to meet 
the expences ofa marriage ^ There are similar reports 


Al = 
- VÉ 1. West and Bühler 3rd. ed. 989. 
M 2. Bh. Indraji IA 8,88. : 
e 3. Tupper, Punjab Customary Law 2, 186 ff.; Census of India, 
1891, 191, 124 (Punjab). 
Me 4. West and Bühler l. c. ; IG. 191,195; BG 18. 1.543 ff. 


w 


5. IG l. c, cf. Census l. c. 
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about the people of the opposite extremity of India z The 
Nairs of northern Kanara have gradually given up their 
infamous polyandry only under British rule. Among 
the Thiyens the legitimate wife of one brother is the wife 
of all. The women of the Tottiyars and Vellars of Madura 
have sexual connection with the brothers and other near 
relations of their husbands. Also among the Todas of the 
Nilgiris the wife is the common property of all the 
brothers. Other polyandrous tribes and castes exist 
principally in Cochin, Travancore and Malabar. About 
group-marriage in Ceylon see § 13. 

In order to explain away the contradiction between 
these rude usages and the idealistic and lofty 
views of the Brahmans, polyandry has been declared 
“Non-Aryan.” In fact, it is seen at the present day 
principally among the ^Non-Aryans," particularly among 
Dravidian and Tibetan tribes. Yet it cannot be proved 
that the polyandry of the ancient times was confined among 
the Non-Aryan tribes? Only this much may be said 
that the Brahmans were always jealously antagonistic to 
it. The discordant passages in the marriage hymns RV 
1085 and AV 142 should be strictly left alone 
as mere mythology? 

Cases of sexual immorality are much more frequent 
than polyandry, but of course they can hardly be 
regarded as survivals of the ancient  hetaerism. 
Adulterous connections frequently come into play in Vedic 


1. Dubois, 3 ; Buchanan, Mysore 3,16 ; Mandlik 445 ff: ^ 
ae 195 anan, Mys 16; Mandlik 445 ff.; West and 
Bithler (3rd. ed.)284 ; Nelson, Scientific Study 103 f., Hindu Law Ca 
Mayne § 58 ; Madras Census Report (1893) 151f, 214 ff. x 
2. Meyer(Das Weib im altindischen E 
B ‘ pos, p.82) says that poly- 
andry must have been a purely Non-Ary actie ; e 
ang oo y n-Aryan practice and the Pandavas 
3. Cf. Delbrück, l. c. 541-545. 
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e rituals. ^ Besides the passages discussed by Delbriick, 
we should take into consideration also those Mantras which, 
according to Caland’s plausible interpretation, were recited 
by the illegitimate:son (anyatrakarana) at the sacrifice to 
the dead, in order to cut himself off from his natural father 
and remain the son of his legal father, i. e, the 
husband of his mother? Prostitution is frequently 
ad referred to in the Vedas, and in the Smrtis it is a 
/ legalised institution protected by law. Already the 
Ve$yas or Dasis clearly form therein a distinct class, the 
(P Devadasi! corresponds to the modern temple-servants and 
Basivis ; the Svairini occupied a higher place (Nar. 12,49 ff). 
The ideal character of Vasantasen& in the sphere of the 
dramas and the free treatment of amorous intrigues in 
the literature of fables and fictions should be remembered 
3 in this connection? 
An ancient Gatha quoted in Ap. 2,13, 7 and Baudh. drach 
| 2, 3, 34, contains a veiled allusion to a period when an age of 
little value was placed on the conjugal faith ERU 
of a woman. The tradition about an age of unrestraint ehe 


l. c. 545 ff., ci. Weber, Ind. St. 10, 83 f. 
Altind. Ahnencult 193-197. 
Pischel and Geldner, Vedische Studien 1, XXV. 
Nar. 6,18 f. 
The word Devadasi (Devadasikyi) has however been used in 
¢ the E cave inscription to denote simply a dancer, see Bloch. 
madii Archaeological survey of India, 1903-4. Tr. 
6. There is reason to believe that the ganikas so frequently 
mentioned in the Sanskrit literature were not mere common harlots. 
The Bharatiya Natyasastra describes the ganika@ as an accomplished 
lady with a deep knowledge of many of the sciences (XXIV, 109 ff) 
b and learned enough to be able to speak Sanskrit on the stage (XVII. 
Ji 37-38). According to the Lalitavistara XII, 189, Suddhodana wanted 
! his daughter-in-law to be as accomplished as a ganika. The vesya 
; was a common harlot, but à ganika compares not unfavourably with 
wW an Aspasia. Vatsyayana says—frpafsar azar Magu aT i ô 
aad a TATA a Ada || Kamas. (Benares ed.) p. 40. For 
xr further details on this point see H. C. Chakladar, Sir Asutosh 
Mukerjee Silver Jubilee Volumes, pp. 377 f. Tr. 


14 Re 
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extremity of India . The 


about the people of the opposite 
given up their 


Nairs of northern Kanara have gradually 
infamous polyandry, only under British rule. Among 
the Thiyens the legitimate wife of one brother is the wife 
of all. The women of the Tottiyars and Vellars of Madura 
have sexual connection with the brothers and other near 
relations of their husbands. Also among the Todas of the 
Nilgiris the wife is the common property of all the 
brothers. Other polyandrous tribes and castes exist 
principally in Cochin, Travancore and Malabar. About 
group-marriage in Ceylon see § 13. 

In order to explain away the contradiction between 
these rude usages and the idealistic and lofty 
views of the Brahmans, polyandry has been declared 
SNon-Aryan." In fact, it is seen at the present day 
principally among the “Non-Aryans,” particularly among 
Dravidian and Tibetan tribes. Yet it cannot be proved 
that the polyandry of the ancient times was confined among 
the Non-Aryan tribes? Only this much may be said 
that the Brahmans were always jealously antagonistic to 
it The discordant passages in the marriage hymns RV 
1085 and AV 142 should be strietly left alone 
as mere mythology. 


Cases of sexual immorality are much more frequent 
than polyandry, but of course they can hardly be 
regarded as survivals of the ancient hetaerism. 
Adulterous connections frequently come into play in Vedic 


1. Dubois, 3; Buchanan, Mysore 3,16 ; M i 5 
Bre anan, Mysore 3,16 ; Mandlik 445 ff. ; West ¢ 
Ao UNE ed.)284 ; Nelson, Scientific Study 103 f., Hindu DES n 
Mayne 8 58 ; Madras Census Report (1893) 151f., 214 ff. : iin 


3 T ir 
2. Meyer (Das Weib im altindischen Epos, p.82) says that poly 
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3. Of. Delbrück, l. c. 541-545. 
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eo rituals. ^ Besides the passages discussed by Delbrück, 
we should take into consideration also those Mantras which, 
according to Caland’s plausible interpretation, were recited 
by the illegitimate:son (anyatrakarana) at the sacrifice to 
the dead, in order to cut himself off from his natural father 
and remain the son of his legal father, i. e., the 
husband of his mother? Prostitution is frequently 
& referred to in the Vedas,’ and in the Smrtis it is a 
/ legalised institution protected by law. Already the 
Ve$yas or Dasis clearly form therein a distinct class, the 
od Devadasi! corresponds to the modern temple-servants and 
Basivis ; the Svairini occupied a higher place (Nar. 12,49 ff). 
The ideal character of Vasantasena in the sphere of the 
dramas and the free treatment of amorous intrigues in 
the literature of fables and fictions should be remembered 
in this connection? 
An ancient Gatha quoted in Ap. 2, 13, 7 and Baudh. Trace 
2, 3, 34, contains a veiled allusion to a period when an age of 
little value was placed on the conjugal faith Pee 
of a woman. The tradition about an age of unrestraint en 


l. c. 545 ff., ci. Weber, Ind. St. 10, 83 f. 
Altind. Ahnencult 193-197. 
Pischel and Geldner, Vedische Studien 1, XXV. 
Nar. 6,18 f. 
The word Devadasi (Devadagikyi) has however been used in 
Ty the | Sarkara cave inscription to denote simply a dancer, see Bloch. 
E Archaeological survey of India, 1903-4. Tr. 
6. There is reason to believe that the ganikas so frequently 
mentioned in the Sanskrit literature were not mere common harlots. 
The Bharatiya Natyasastra describes the gamikaà as an accomplished 
lady with a deep knowledge of many of the sciences (XXIV, 109 ff.) 
* and learned enough to be able to speak Sanskrit on the stage (XVI, 
37-38). According to the Lalitavistara XII, 139, Suddhodana wanted 
A his daughter-in-law to be as accomplished as a ganika. The vesya 
was a common harlot, but a ganika compares not unfavourably with 
an Aspasia. Vatsyayana says—afiegafsa agal wtaewarfeaar 1t 
aad TUANE TATA a Ada || Kamas. (Benares ed) p. 40. For 
ang further details on this point see H. C. Chakladar, Sir Asutosh 
Mukerjee Silver Jubilee Volumes, pp. 377 f. Tr. 
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in the Mah, which 


and debauchery contained 
may perhaps be 


was put a stop to by Svetaketu' , h 
compared with it? Most of the Smrtis mention the 
“secretly born" (gudhaja, güdhotpanna) as one of the 
subsidiary sons, who can inherit the property of the 
husband ofhis mother, although he is his illegitimate 
son by another man. A. May? sees in it “a recogni- 
tion of the right of the other members of the clan 
upon the married woman" and “one of the most potent 
proofs of the sometime community of women among the 
Indian Aryans.” According to Brh. 2, 30 the women 
of the east were unchaste (vyabhicararalah.) 


These and other data, however, do not, of course, 
authorise us to conclude that there was a period 
of matriarchy in India, something like the state 
of things among the pre-Islamic Arabians “—the famous 
statement about the Gandhara Brahmans in the Rajatar., 
of whom it is said that they lived in incest, has now turned 
out to be an interpolation." The recognition of the 
anyatrakarana, gudhotpanna and other illegitimate sons 
should be attributed to the unusual importance attached to 
male descendants. Toleration of prostitution has not 
hindered the growth ofa strict law of marriage. The 
sagas about an earlier period of immorality are utilised 
directly to represent the lax views about legitimate and 
illegitimate sons as obsolete. The unfavourable opinion 


1. Mah, 1,122, 4 ff 

2. Meyer (Das Weib, p. 92, foot-note 3, last para) says that as 
even the Indo-Germans had developed a well regulated family life 
before they dispersed and the Vedic literature knows nothing 
of promiscuity we should not take theselegends to represent the state 
of affairs in early society. Tr. 

3. Erbrecht 113. 
iu a Smith, Kinship and Marriage in early Arabia 

5. Rajatar. ed. Stein, 1, 308. 
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about the conjugal faith of women of the eastern 
countries is perhaps based upon old accounts about 
Tibetan and Further Indian tribes among whom even now 
the married life is very lax. 


$16. The eight forms of Marriage. The anomalies 
in the family law of the Brahmans are explained in their 
essence quite simply if it is comprehended what a 
high value was attached to the possession of a 
male descendant from economic and religious 
motives and by a crude conception about the position and 
vocation of the woman it was held, inter alia, that the 
children of the wife belong to the husband who is 
the owner of the woman even when he is not their father, 
just as the crops growing in a field belong to the owner 
of the field even though he has not sowed it (M. 9, 31- 
56 ; Nar. 12, 55-57 ; Vas. 17, 6-9 ; Ap. 2, 13,6 f. ; Baudh. 
2, 3 33-35 etc) This view has however been chal- 
lenged already in the Veda (Sruti) and in some 
of the Smrtis it has certainly been repudiated like the 
theory of subsidiary sons. A similar contrast 
between cruder and finer conceptions is met with also 
in the Indian law of marriage, in which beside the 
extremely rigid and lofty ideal of marriage we find 
matches being made by purchase or robbery 
or by defrauding the woman of her portion. 

Marriage by capture is one of the famous eight forms 
of marriage the names of which are graduated according 
to the hierarchical order of the gods and demons whose 
names are connected with these forms of marriage. Marriage 
by capture however is generally permitted only to the 
Ksatriyas if not altogether forbidden. Its designation Ksatra 
Vivaha “the form of marriage appropriate for Ksatriyas” 
(Vas. 1,29,34) expresses most clearly its connection with 
the warlike nobles ; even the unpublished Har. 24 (as 
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well as Mah. 13, 47, 10, where: however it is used in. 
another connection) knows of this designation and besides it 
of course also the usual designation Raksasa Vivaha “demon 
marriage,” which like other authors he defines as forcible 
abduction. The Paisica Vivüha is the lowest form 
and is generally altogether rejected. According to 
Asv. 1,06, 7 however itis not merely an euphemism for 
rape as according toother interpretations, but consists 
of secret abduction andis therefore superior to the Raksasa 
| Vivaha, abduction effected by means of violenceand fighting. 
The Kamasutra 230 likewise places the Paisaca 
Vivaha above the Raksasa Vivaha ; the former is said to 
take place in this way : the foster sister or the maid 
(dhatreyika) of the young lady, on understanding with the 
wooer, makes her drunk and in this state delivers her up to 
him, or he proceeds in this way without the help of the 
dhatreyika. On the other hand, the Raksasa Vivaha 
is said to consist of forcible abduction of the young lady 
by pouncing upon her when she is journeying or is in 
another village or a garden and to put her guards 
to flight or to kill them. Whether connections formed in this 
way could afterwards be legalised by the celebration of the 
nuptial ceremony, is a controversial point. Otherwise 
capture of women is considered to be a crime punishable 
by death (M. 8, 323) at least when the abducted woman is“ 
of a caste higher than that of the ravisher OA AA) e 
ouly she who has not been married off by her father 
at the proper time may be seduced with impunity 
(Vi. 2441 ; M. 9, 93). ; 
In the Mah. forcible abduction of women is 
ascribed — to: the ^ most famous heroes such as 
Duryodhana, Bhisma, Arjuna, and it is often called 
the form of marriage thoroughly becoming in a Ksatriya, 


1. Mah. 173,11; 110216; 12192 = 
Petear ee 1,219,22. Of. Hopkins 356 ff: Holtzmann, 
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| Also some of the ceremonies of marriage described in the 
Grhyastitras seem to have originated out of the marriage 
by capture. The high antiquity of marriage by capture 
becomes evident from its wide prevalence among 
other Indo-Germanic peoples, and it is well- 
known that it is a universal custom and is particularly 
' connected with exogamy, as is the case also in India 
(818) At the present day only a few traces of this 
marriage by capture seem to be left in India; principally 
among the rude hill tribes; the sham abduction which 
owes its origin to the marriage by capture is found 
more frequently as a marriage ritual, e.g, among the 
Rajput tribes, that is to say, among the descendants of 
the ancient Ksatriyas? 

Similarly the choosing of husband (svayamvara) des- 
cribed in the epics, which is well known specially from the 
episode of Nala and Damayanti, seems to have been confined 
among the Ksatriyas.* The father of a marriageable princess 
arranges that princesof his own standing should present 


S 
& 
Hj 


1. Cf. Dargun, Mutterrecht und Raubehe (Bresl. 1883), 92 ff.; L. v 
Schröder. Hochzeitsgebráuche 56 ff.; Schrader, Sprachvergleichung und 


L3 Urgeschichte (2nd. ed.) 553 f. 

X 2. Every Hindu bride has still to put on an iron wristlet imme- 
diately after her marriage which she never lays down unless she 
has the misfortune of becoming a widow. This seems to be reminis- 
cent of the ancient times when marriage by capture was the order of 
the day and naturally the brides at first had to be kept in chains. 
Tr. 

3. Mandlik 445 (Bhils); Risley, the Tribes and Castes of Bengal 
(Cale. 1891f.) 1.340 (Kamars); 2,142 (Oraons): Tupper, Punjab 
Customary Law 2, 90—94: BG 3,221 (Bhils), 5,49 (Ksatris), 6,31 
(Bhils), 8, 120 (Rajputs), 11,60 (Kunbis) 12, 61 (Marvadis) 12,90 
(Bhils, 18, 1, 304 (Kunbis), etc.; Lyall, Asiatic Studies, 219 f. 
(Rajputs); Lyall’s Gazetteer for the Hyderabad Assigned Districts 
^ 188 (Gonds); Hunter, Orissa 2,82 f. (Kandhs): Kohler, Zeitschr. f. 
TL Vergleich. Rechtswissenschaft 7, 227; 8, 103, 144, 266; 9, 325; 

10,74—77; 11, 167. Many of the ceremonies of marriage considered to 
te be connected with abduction may, in my opinion, be explained other- 
wise. 


4, Mah. 1, 189, 7: 219, 21. 
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themselves at the Svayamvara of his daughter and in 
the festive assembly the patińwarā as a sign of her choice 
puts the garland round the neck of the chosen bride- 
groom. This custom, seemingly worthy of an age of 
romance and courtesy to women, which moreover is men- 
tioned already in the RV*, is by no means irreconcilable 
with the practice of abducting women, as is shown in the 
case of Duryodhana who being rejected in the choice of hus- 
band carries off the princess by force? Arjuna too carries off 
Subhadra at the instigation of her own brother Krsya 
who explains to him thatalthough the Svayathvara alone is 
customary with the Ksatriyas it is also allowed them to 
take possession of women by force and that it can hardly 
be expected that his sister would be able to express 
herself at the Svayamvara! The Svayamvara has always 
been a favourite theme eagerly utilised by the poets, cf. 
Raghuv. 6, Vikramankad. 7-9, ete. The Svayathvara 
sung by Bilhana falls inthe 11. century, and that known 
from the story of Prithviraj of Delhi falls in the.12. century; 
and according to Tod, Svayathvaras took place occa- 
sionally among the Rajputs even to very recent times. The 
trial of strength or wit at which the bride is given away 
to the victor, is an interesting and perhaps an older® 
variety of the Svayamvara. In this way in the Mah. 
Arjuna gets Draupadi, in the Ram. Rama gets Sita and 
other instances are found in the Puranas and in the 
marriage of the Buddha. 

; Of course, the festive Svayathvara of the epics 
is not found in the Smrtis and the choice of husband 
Is allowed to the young lady only if she is not married 
Cf. Hopkins, 356 f.; Holtzmann 21 f. 

Pischel, Ved. Stud. 1, 16 ff. 

Mah. 12, 4. 

Mah. 12, 219, 2169. 


Cf. Bühler Vikramaükadevacarita, Introd. 3 
Pischel, I. c, 30. ita, Introd, 39f. 
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í < even after some time has passed after her attainment 
of puberty; in doing so however she forfeits all 
claim upon the inherited family jewels while on the} 
other hand, the bridegroom too need not in such cases pay- 
| the nuptial fee to the bride’s father (M. 9, 90-93) ; 
he may even kidnap the bride (see above). The motive 
in this is that the father loses his authority over the 
daughter through his delay in giving her away in 
4 marriage and from this point of view it is understand- 
able why the Brahmans do not count the Svayaivara ~ 
Ne among the eight forms of marriage. The Ksatriya Rajputs 
have not quite accurately observed the Brahmanical Ka 
custom of child-marriage' and so the custom of the 
choice of husband attended with festivities, which 
presupposes a grown-up  bride—thus Savitri is 
yauvanastha, Damayanti is praptayawvanü—could be 
maintained among them. Of course, even inthe Svayath- 
varas of the epics the bride is given away by the parents 
(svayanvare dalla) and there are indications that ; 
their choice was not a free one; it may be assumed 
a priori that in these high class matrimonial alliances 
ue politics exercised a considerable influence. See $17 for 
| the Svayainvara in the Kamasutra? 
E The Gandharava Viv&ha too—the love-marriage without GA) pwa 
the consent of the parents—seems in the first place to have — Vivaha. 


1. Cf. Bühler in Festgr.an R. von Roth, 46. 

2. Four kinds of Svayamvara can be clearly distinguished,— 
three of the epics and one of the Smrtis. The Svayarhvara of Savitri 
is a unique instance of the absolute freedom of a princess to choose 
her husband. Alone Savitri travels through various countries in 
quest of a husband and at last meets Satyavan. But itis hardly 

| probable that a princess of a proud noble family already shackled 
(2704 by fetters of long-standing traditions should be allowed to proceed 
in this way and Hopkins is very probably right when he says that 
b. this was the earliest form of Svayathvara JAOS XIII, 168 ff, 357 ff). 
4. Another form of Svayathvara is that the bride is vtryasulka, i.e. she 
is to be won by a feat of prowess as in the case of Sita and 
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been a privilege of the nobles and therefore can be connected 
with the Raksasa Vivaha (M. 3, 26; Mah. 1, 7 3, 18), i.e., 
the bride, on understanding with her lover, is forcibly 
carried away from the house of her parents. The best 
known and often (e.g, Kamas. 227) quoted example of a 
pure Gandharva marriage out of the epic is the story of 
Sakuntala and Dusyanta and a secret marriage of this 
sort without nuptial ceremonies (nirmantra) has even 
been called the most appropriate form of marriage for the 
Ksatriyas in Mah. 1, 73,27. Historical instances of love a 
affairs of Indian princes are found, for example, in the 
Rajatarangini. 

There was a difference of opinion as to whether the 
usual marriage ceremonies are necessary or are superfluous 
d t VR in case of a Gandharva Vivaha. Already Devala 
yaa on ^ recommends the performance of these ceremonies and Kamas 
ara 228 f. too advises the lover (nayaka) to perform sacrifices 
| into the fire and to take the bride thrice round the house- 
: : hold fire, because the marriage would therewith be as 
good as concluded, and the parents, in order to avoid public 
scandal would have to give their consent to it. The 
Gandharva marriage is moreover praised (l.c. 233) as y 
being on the whole the best form of marriage and it is 7 
otherwise a common designation for love affairs. It is also 
opined in the Smrtis (Nar. 12, 44; Baudh. 1, 20, 16 etc.) 

that this form of marriage is open to all castes alike. 
5 As a counterpart to the above-mentioned mainly 
| VEM aristocratic forms of marriage there is the plebeian 
1 form Asura Vivaha, i.e, the purchase of women, which [ 


b 
| 
| 
| 


€ 


B M E usual form is well-known but it is hardly possible 

If hat the bride could follow her own inclination in such a festive 

We seeing dominated by her father. The Svayaihvara of the Smrtis 

i Doug d a sad. contrast to these brilliant marriage parties : her 3 
£i he father of the bride had to hang down his head in shame R, f 
| 5 5 f 


Schmidt (Indische Erotik, first 
: a E ae ist ed., p. 649) has excellently brought d 
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is allowed only to the Vaisyas and the Sudras (M. 8, 24; 
Mah. 1, 73, 11 etc)! Of course, general protests against 
every form of the purchase of women is one of the 
favourite themes of the Smrtis. According to M. 9, 98 ff. 
(cf. Baudh. 1, 21, 2 £. etc), even for a Sudra it is prohibited 
to accept price for his daughter when giving her in 
marriage as it would-be an act of trading in a veiled form 
which was never heard of in the past. Even the giving ee 
away of the bride for a cow and a bull at the Arsa V ivaha,  Vivaha. 
allowed to the Brahmans, should be taken merely as a 
homage to the bride (M. 3, 51-54). Even the recompense ~ 4 
of 100 cows for the bride is said to be merely a formality, 
specially as the bridegroom receives the present back (Ap. 
2,13,12). It is possible that the Arsa Vivaha had already 
changed into a mock_purchase in which a cow and a bull 
were given to the bride’s father by the bridegroom only for 
form’s sake and which were given back to the bridegroom by 
the latter as the commentary on Baudh. 1, 20, 4 expressly 
lays down. Of course, the gomithunam of the Smrtis has 
a striking similarity with the Zeugos Boón (yoke of oxen), 
in exchange for which, according to the oft-quoted statement 
of Strabo, Indians used to buy their wives from | their! 
parents. 
It is also unmistakable that the price of the bride The Sulia. 

(sulka) mentioned in the Smrtis often signifies merely a 
present from the bridegroom to the bride or from 
the husband to the  wife—thus, for example, it is 
mentioned as a part of the Stridhana (Vi. 17, 18 ; Y. 2, 
144) and Vrddha M. speaks of the sulka as a present 
from the husband to the wife. Elsewhere however this 
term may have only the meaning “price of the bride,” D E 
for example, when M. 8, 204 says that if a false bride is 
presented to a bridegroom he should be granted two! 

1. Cf. Hopkins 345 ff, 358 ff. ; Holtzmann 93 £.; A. Mayr, 155 ff., 
170 f; West and Bühler 3rd. ed., 273 ff. ; Tag, Lect. 76. * 

15 n 
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prides for the sa/ka he has paid, or when M. 9,100 says 
that to give away the daughter “for the price settled upon 
as sūlka” is a covert act of selling. On the other hand 


M. 9, 97 says that in ease the bridegroom 


however 
her of the bride- 


dies after the sula has been paid, the brot 
groom shall represent him. The wife is even 
mentioned as a means of earning money (Vi. 58, 10, 
Nar. 1, 40) It should also be noticed (see below) that 
in Vas. and the unpublished Hav. the purchase of 
, women has been called the Manusa Vivaha, “form of 
marriage appropriate for men”. 

The Smrtis have all the more difficulty in opposing 
the practice of purchasing women because many 
Vedic passages may be quoted in favour of this 
anpas MS 1, 10, 11 and Kath. 36, 5 
speak of a woman who has intercourse with other men 
although her husband has bought her and in RV 1, 
1092 the rich presents of the son-in-law seem to be 


referred to Of the Grhyasutras Par. and Sankh. 


speak quite freely of the above-mentionod present. 


of 100 cows and a cart to boot to the father 
of the bride and the stil unpublished Grhyas of 
the Manavas and the Kathakas' contain the ceremonials 
for the purchase of women (saukadharma). Here it 
appears to be the usual form of marriage in which 
the father of the bride receives the price of the bride in 
gold. Like the Smrtis the Mah. too condemns the purchase of 
Women on principle but allows it m practice and that not 


il Ind. St. 5, 311. 
9, Cf. Biihler’s Was, de Sua Z i 
A note on Vas. 1, 37; Zimmer, Altind. 
3. Of eourse, now the ) i 
se, y have been published in tl iti i 
j | : y 8 1e editions of 
ae and Caland respectively. Anew edition of the Manavagrhyasutra 
along with the commentary has recently appeared in the Qs k ji 
Oriental Series. Tr. ip E 


Leben 
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only among Vai$yas and Sudras, and often refers to the 

price of the bride as sulka. Thus Pandu had to pay a 

great amount in gold, jewels, ornaments, various stuffs, p 
elephants, horses, carts etc. to the Madra king Salya " 

the hand of his sister Madri, and this purchase of women H 

is called a Kuladharma—even Paradharma (1, 113, 9 ff). 

The state of things at the present day shows that the Nr. 
opposition of the Brahmans was only partially successful. E 
Thus it prevails in Bengal, chiefly only among the low 
in the Bombay Presidency however itis very 
much in vogue even among the higher castes. In Guzerat 
the sale of girls is said to take place even now secretly, 
even among such people who publicly denounce it, and in 
the city of Bombay often an earnest money is paid by 
depositing valuable objects" Among the Samavedis, a 
respectable and strictly religious sect of Brahmans in 
Thana, the father of the bride gets from 200 to 1,000 
rupees as the price of the bride’. Also in the Madras 
Presidency the payment of price for brides is customary 
among various castes ;* the same in the Punjab’ 

In Assam marriages are effected almost only by 
purchase—it is common even among the Brahmans.” 
Of course in Bengal and elsewhere besides the price of 
the bride there is also the price for the bridegroom, because 
the custom of child-marriage has increased the demand 
for men in the marriage-market. Thus in the Smrtis 
the exhortation for early marriage goes hand in hand 
with the polemic against the purchase of women, cf. § 17. 


castes! ; 


i. Risley l. c. 1, 138 (Birhors), 1, 352 (Juangs), i, 380 (Kaibarttas), 
1496 (Kocchs), 1, 531 (Kurmis), 2, 96 (Muchis) 2. 102 (Mundas), 2. j * 
299 (Santals), etc. : 
West and Bühler, 3rd. ed., 275, 277. CE. Kohler, 1. c. 10,77—81. 
BG 13, 1, 32. 
Madras Census Report (1893). 274 fi. 
Tupper, l. c. 2, 116, 194 fi, 220 f. Cf. Kohler l. c. 7, 227 f. 
6. Census of India, 1891, Assam Report 113. 
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The Jaw of marriage recognises as orthodox and appro- 


lage 
Only the priate for Brahmans only the first four forms of marria 
first four Only of those marriages pure 


forms are in the usual list. 
a childrén are said to be born who should atone for the 


sins of their forefathers and descendants—in case of ie 
Brahma Vivaha up to the 10. generation or even to the 21. 
generation, and the sons born of the three lower forms 
of marriage would atone for the sins of correspondingly 
fewer and fewer generations. The women married 
according to the. Brahma rites are said to go themselves 
to the heaven of Brahman after their death ; if 
married according to other forms they would go to the 
heavens of Wisnu and other gods respectively. The husband 
hasa claim on the Stridhana of his wife only if he 
has married her according to one of the higher four 
forms of marriage. 

The characteristics of these forms of marriage are 
ioo as follows: in the Brahma Vivaha, the bride is offered 
forms, out of free will and presented to an honourable man while 

in the Daiva Vivaha the bridegroom is a sacrificial priest, 
rlvij , in the Arsa Vivaha the father of the bride receives 
a pair of kine as already mentioned above, andin the Praja- 
patya or Kaya Vivaha the offer of marriage comes from 
the wooer. These differences are not important and aro 
eee based on the religious conceptions of greater 

r lesser merit of an alms- the bride is here regarded 

as such—according as it is given away freely or is soli- 
cited or is presented to a man of more or less respectable 
position. The sacrificial priest is, as is often the case, 
inferior in position to a virtuous and learned Brahman ; 
on the other hand his position is raised if he is 
just at that time engaged in a sacrifice just as 
the murder of a man engaged in a sacrifice is 
still more heinous crime (Vi. 50,7). 


Ap. 2, 11, 174f. and Vas. 1, 


a, 


30 ff omit the Prajapatya 
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1 EN Vivaha and therefore have altogether only six forms of 
Lr marriage, the Paisaca Vivaha too,—the last and the worst  Vacillating 


| 2 > : number of 
form, being omitted by them. In the unpublished Har. the forms. 


the two forms Prajapatya and Arsa are wanting. In their km 
place however Har. adds the Ksatra and the Manusa 

Vivahas, so that the number at least remains eight. 

[n Mah. 12, 44,3 ff only five forms are enumerated— | 

three good ones, namely Brahma, by which according to 

the commentary both Arsa and Daiva are to be 
understood, Ksatra, i. c, according to the commentary, 


v: 


de Prājāpatya, which is appropriate for Brahmans and 
Ksatriyas, and Gandharva, and two bad forms, namely 
Asura and Paisaca or Raksasa. In Mah. 13 19,2 only 
three forms are mentioned as regular which however are 
here called Arsa, Prajapatya and Asura. In other 
passages of course the traditional eight forms of the Smrtis 
are given and even the Svayathvara is added to them as 
the ninth, see above. 

In the  Grhyasutras we find the description of 


| the difference between a Brahma and a Saulkadharma | 

which are therein regarded as the two chief | 
| a ; £ Specula- 
e 5 forms of marriage and in Kamasutra 190 ff, tion as to | 
ja ; he origina 
f according to the commentary, the four regular significance 
| of the prin- 


forms have been dealt with comprehensively. cipal forms 
Accordingly, it is probable that the Brahma Vivaha Oba 
with its double meaning represented originally the form 
| of marriage appropriate for the Brahmans in contrast to the 
; Ksatra Vivaha, abduction of women, the marriage form of 
the Ksatriyas and the Manusa Vivaha, purchase of women, 
the marriage form of the common people, and only at 
a later period this form of marriage was connected with 
the name of god Brahman and the hierarchy of the eight 


b r^ 1. Cf. Hopkins 356 ff. Inspite of Mah. 1 102. 12 ff, I think there 
| Et is no similarity between Prajapatya Vivaha and the Svaynvara. 
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Vivāhas was established on analagy with the hierarchy of ^ 
gods and demoms.’ At all events at the present day Em die 3 
is no difference between the first four marriage forms. The 
nuptial ceremonies now in practice are generally identified 
with the Brahma Vivaha of the Smrtis. 

The Smrtis do not deal with the actual nuptial cere- 
monies because these things properly belong to the sphere 
of the Grhyasütras which deal with the particular usages 

oe of the ironi Vedic schools. Thus in Kamas. 228 too it 
B is said that the sacrifice into the fire on the occasion 
of the marriage ceremony should be performed 
yathasmrli what is explained in the commentary by 
svagrhyaproktavidhina. Yet occasional notices of 
marriage ceremonies in the Smrtis as well as in the 
Ram. and the Mah. and elsewhere, prove that there was 
a wide consensus of opinion regarding them.” Thus the 
giving away of the bride in the midst of festivities to the 
. bridegroom (Kanyadana, Sampradana), the deatrarum 
1 junctio (Panigrahana), the Vedic Mantras accompanying 
j these ceremonies (Panigrahanikamantra), the sacrifice into 
the fire and the three courses round the nuptial fire, 
the seven steps together of the young couple (Saptapadi), t 
taking the bride home (Vivaha) after which the whole 
ceremony has been named, and other usages Were universally 
observed and may be traced to the Vedic age and in some 
parts even to the hoary past of the Indo-Germanic period 
and even at the present day they are very widely observed, 


à $17. Child marriage. Marriage is a necessity ; 
ll celibacy is allowed only to the monk (naisthika brahma- 
ee carin) and the nun ( parwrajika), who however are hardly 
ever mentioned in the Smrtis. Therefore, care must be 
4 -~ LH i j; 

1. Cf. Tag. Lect. 74 L, Hopkins |. c. 


b 2. Cf. Winternitz, D. altind. Hochzeitsrit 


n uell 60, in d. Denkschr. : Ll 
Wiener Akademie 1892, 60 ff. an Sana id 
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taken particularly for girls, that they early enter the 
estate of matrimony,’ because a marriageable daughter 
who, without being married, continues to remain in her 
father’s house, becomes a. Sudra (Vrsali) and her father 
who did not take care to get her married at the proper 
time commits a great sin thereby. As the result of this 
sin he forfeits the nuptial fee for the bride as well as his 
authority over his family; the daughter, who now has 
to get herself married independently as Svayainvara, suffers 
loss of wealth and can even be abducted with impunity 
(S 16), and her husband, at least according to the later 
writers, should be an outcast as a Vrsalipati and avoided 
in society. 

A marriage which is advantageous and in 
conformity with the laws of caste, cannot be contracted 
too carly ; in the pessimistic views of the Smrtis with 


regard to the virtue of a woman, only in this way the 


virginity of the bride may be warranted for; the right 
of self-determination for the parties concerned was 


perfectly inconsistent with the ruling ideas about the non- 


independence of women and also of the sons permitting 


only the Gandharva and Raksasa marriage recognised 


as an odious privilege of the Ksatriyas. In this way the 
well-known Indian custom of child marriage (balavivaha) 
becomes quite understandable and it has parallels among 
various other peoples. But it still remains to be explained 


how and when the Vivaha which, according to its name 


and the Vedic marriage hymns, was originally a marriage 


festivity, came to be transformed into a ceremony of betroth- 


al which was indeed legally fully binding but the bride 
went to the bridegroom’s house—therewith the conjugal 


1 Baudhy 4111 ih Nas. ormin Vie Oa MA ONO Cathars 
Paragara 7,5 ff. CE my Rechtliche Stellung der Frauen 8 f£: ZDMG 
46.413—426 ; 47, 143-156, 610-615. 
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life becan—only a few years later when the bride 
attained puberty. l 
Already in the Grhyasūtras in the enumerations of 
E the qualities which one should have an eye on when 
an te choosing a bride, we often come across the requirement 
B that she should be nagnika e.g. Vaikhanasagr. 3, 2, 1 


kegigr. 1, 19, 2 (sajūtām 


(nagnikan kanyām), Hiranya : 
however there is also the 


nagnikam instead of which 
other reading sajatanagnikani which conveys just the 
opposite sense) and further Gobh. 3, 4, 6 (nagnika tu 
sresth@) and Manavagr. 1, 7 (n agnikam srestham) where 
however, if the last passage is interpreted according to 
the former, it would appear that the Nagnikà is 
only recommended as the best. It is all the same whether 
following some commentators the term nagnika is 
interpreted literally as a girl still going naked—who wears 
no clothes, plays with grains of sand, is still a virgin and 
does not cover her nakedness for shame in the presence of a 
Y ian or whether following the usual explanation it is 
taken to be a technical term for a girl not yet marriage- 
able—a girl who is not yet grown up. 
' On ‘the other hand the Jaiminigr. speaks of 
The Ang. 8» Anagnika  (Jayüm — vindeta '"nagniküm) and 
nika too is the same expression is used by Gobhilaputra 2,27 
pone (prayacchet tv anagnikam) where the reading however 
is not certain; the rare term rata too of the 
Apastambagr. and Yadavaprakaga’s Vaijayanti seems 
to be doubtful. Anagnika signifies a marriageable 
girl. In those Grhyasutras in which there is, so to Say, 
nothing about the age of marriage, e. g, in the Aév,, it 
may perhaps be assumed with Prof. Bhandarkar® that by 


1. Bhandarkar ZDMG 47, 154. 
2. Winternitz, D. 
Wien. Ak. 1892, 34-36. 

9. le. 153. 
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this reticense the puberty of the girl is presupposed, for 
cohabiting, going to live with the husband, and other 
features of the nuptial ceremonies may apply only to 
grown-up brides. But as these ceremonies are found also 
in those Grhyasttras which declare themselves absolutely 
for child marriage or at least fovour it, there is therefore 
a self-contradiction in these works. It may be assumed 
that this self-contradiction is to be explained on the 
consideration that the Smrtis contain later and older 
views side by side as in the case of the theory of Niyoga, 
for the latter being a part of the traditional Dharma 
could not be left unmentioned. Thus the authors of the 
Grhyastitras themselves, e. gą, Ap. often circumstantially 
reproduce ancient marriage hymns in a garbled version 
and that for wrong application’ merely because they 
are pieces from an older and sacred age. Moreover the 
pratta sim of Asv. 4,4, 23, at whose death her blood- 
relations are impure for three days, mentioned also in Vi. 
22, 34; is to be considered as an early married girl 
remaining in her father's house till her maturity. 

In the province of Smrti literature even the oldest 
works take the standpoint adverted to above that it is 
a sin to let mature girls remain unmarried. In con- 
formity with the general views about the function, of 
women and the purpose of marriage, the loss of a riu, i. e., 
the day regarded as appropriate for the raising of progeny, 
involves the sin of killing an embryo (bhrünahalya). 
This is no doubt the reason why marriageable daughters 
who are not yet married may after three réus herself go 
out to seek a husband ; some authors lay down three years 


1. Of. Winternitz l.c. 9-13. 

2. I beg leave to submit that Vi. in this passage refers to a girl who 
happens to be in her father's house when giving birth to her child: 
we have nothing to do here with a praiià siri which means 
the betrothed (vagdatta), see e. g. Dayabhaga 63. Tr. 


16 
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instead of three rus. 
better for a girl to remain 
father's house th 
(M. 9, 89) are, accord 
to be taken literally, a 
rare. Thus according to Baudh. 
even an unworthy suitor 
in the parents’ house. 
Tf the father is not alive the relatives 
Guardians as the guardians of the 


look after father, have to look after the marriage of 
the mar- 


Utterances such as this that it is 
unmarried till death in her 
an to be married to an unworthy person 
ing to Nilakantha and others, not 
nd, moreover, such utterances are 
4 1, 11 marriage with 
is to be preferred to remaining 


girl in the place of her 


«T eub 
wage of & and for that reason they are called Kanyapradah”’, 


“those who give away the girl in marriage". In 
the lists of these “Kanyapradal’” mostly only the male 
relations are mentioned,—the brother, the grand-father 
paternal and maternal, the uncles ete—while the mother 
is often placed very low in the list. If there are no 
relatives at all the king himself should take their place. 
In the law of inheritance too the brother appears as the 
next Kanyaprada after the father; he should. get his 
sister married and give her a fourth part of a son’s shave 
of the inheritance (Y. 2, 124), i e, according to the 
plausible interpretation of some of the commentators, he 
has to bear the costs of a marriage worthy of his 
position which, without doubt, were very high already 
in ancient times as they are to-day. ‘Thus in the Mah. 1, 
113, 9 ff. Salya gives away his sister in marriage. 

The rules that the Vivaha should take place before 
puberty, that the bride—this too is often expressly 
mentioned in this eonnection—must be nagnika, are 
common to all the Smrtis. Many of them however 20 
further and lay down a fixed age for marriage and the 


il. ML Q/s Bile Se aye Ae ASR eee 
Sathvarta 67 ; Par. 7,6. : Vi 2438 f; Nar. 12, 20-22 . 
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y later the work the earlier is the age.’ Thus according to M. 

9,94, a man of thirty years of age should marry a girl of 

twelve, and a man of twenty-four years a girl of eight. * 

On the other hand according to the later Brh. the age of 

the bride in those cases should be 10 and 7 respectively. 

Daksa and Sathvarta recommend the age of 8. Other authors 

have prescribed the age of 10 or 12 as the upper limit 

and the age of 7 as the lower limit. There are also texts 

in which 4-6 and 8 years form the lower and the upper 

limits. Many occasional remarks prove that such rules 

dee did not remain dead letters? Thus in the law of hospi- 

tality (M. 8, 114; Y. 1, 105; Vi. 67, 39) the Kumari has 

been distinguished from the Suvasint or Svavasini—mnow 

called Swasin'—by which term a married daughter passes 
is meant who still remains in her father’s house,i.e,a Which 


prove that 
bride who is not yet mature. If such a girl dies her blood- Child mar- 
. . 4 = . a . MESO WES 
relations will have to observe a shorter period of mourning, wee 
while otherwise for married daughters their blood- 
relations do not observe mourning at all (Vi. 22, 33 £). The 
rare category of “remarried virgin widows” ( aksatayoni- 


Y À 1. Cf. ZDMG 46,414. 


wis 2. This is merely a pious wish as the commentators too have 
f hinted at. The author of this verse sees nothing beyond the fact that a 
man must be thirty before he is able to finish the study of the 
Y Vedas and that Indian women attain puberty about the age of 
"d twelve and forthwith he makes the rule that a man of thirty should 
[ marry a girl of twelve. But. naturally enough, this rule has been 
little observed; we do not find a single instance in Sanskrit litera- 
ture—in the epics, dramas etc.— where a man is marrying for the 
first time at thirty. Dagaratha intended to get Rama married 
(Ramayana. I, 18, 37) when he was fifteen (Ibid. I, 20, 2). Buddha 
too was married long before he was thirty. We shall perhaps get a 
slimple of the true state of things from the verse quoted by 
Ya$odhara on Kamas. IM, 1,12 which declares that the bride should < 

NG be younger than the bridegroom by four to eight years: agaiasi 


i's Waa afer AST aT! BEAT RAA AATA T |i 
f= 3. ZDMG 46, 418,1. 
i 4. Grierson, Bihar Peasant Life § 1295. 
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5j punarbha, Nar. 12,46; M. 9, 176; ee 20 ; lo “A 
15, 8) may be explained only on the hypothesis that it was 
considered a marriage if the nuptial ceremonies alone, 
particularly the act of “grasping hands" (p anigrahana), 
took place, even though mo consummation followed on 
account of the tender age of the bride. The expression 
M kaumarapati “the bridegroom of youth,” whom a punarbhu | 
| deserts to live with another man (Nar. 12,47), is significant ; | 
here too it is only a bridegroom and not a husband. 
8 For that reason in an anonymous Smrti the husband, ie, | 
; | the bridegroom, has been denied the right of having p 
| conjugal relations with his bride until she is mature.’ X 
Courting. Negotiations, binding in themselves, used to be carried 

| Edo on before the vivaAa, and probably even fresh festivals 
eal E were celebrated at the beginning of the conjugal life. 
e According to Nar. 12, 2 f. the sacrament (samskara) of the 
wedding consists of two parts, wooing or choosing of bride 
(varana), and holding the hand (panigrahana) along with 
the Mantras accompanying these ceremonies, but the 
courting (varana) or the betrothal of the bride (vagdana) 
may be regarded as null if any concealed defect | 
ol (dosa), i.e. deformity or any gross corporeal or spiritual » 
mei malady, is discovered in the bride or the bridegroom. | 
f While cowting and betrothal were apparently separated 
from the wedding only by a short interval, it depended 
on the attainment of puberty how soon the postponed m 
ceremony of taking the bride to the house of the bride- 4 
(ES groom should take place and therewith the conjugal 
28 life should begin. At the first rtu, i. e. on the 5. to the 16. 

; night after the attainment of puberty, or even at a 


ij 1. The custom of child-marria 


: £e may on the whole be regarded | 

j x 2 ae iS element for no trace of it may be found in the Vedic ) 
E 2 9:à lor instance was married at the a e of six 
1233 vata, VIL, 41—47)! Old maids too w pud cae 


Altind. Leben pp. 305-6). T». posers unknown (Zimmer, 
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"d later ríu, the ceremony bearing the significant name 
y “impregnation” (garbhadhana) takes place. It is probably 
even a Vedic custom and itis the first of the 12 or 16 
sacraments (samskaras)of life of the Indians beginning 
with the germination of life. 
The Kamasttra too is important for the history of 
vivaha, for it describes in detail the course of an Indian 
betrothal and marriage from a viewpoint quite different 
from that of the Smrtis; however, it often agrees fully 
with the Grhyasutras. Thus the passage (193 £) about 
p the girls who should be avoided in choosing a bride is 
almost literally identical with Ap. Gr. 1, 8, 10—13. Now 
here too a aka, i.e. an already grown-up girl is called 
unacceptable and, at least according to the commentary, 
the epithet phalini too has a similar meaning, and more- 
over according to Kamasutra. p. 190 the bride must be at 
least three years younger than the bridegroom. ' 
Nevertheless in the following often grown-up Ca 
brides are talked of ; thus on p. 200 a mature mentioned 
bride (nigadhajauvana) is mentioned, i. e. one Kamasütra. 
who, as the commentator remarks, has found a 
husband on account of her other good qualities 
inspite of this comparatively unimportant defect. 
If a suitors courting is rejected, he should try to 


4 enter into a love-intrigue (i gandharvavivaha) with 
PF the girl or to take possession of her through one 
of the three lower forms of marriage (207—932). Here 

/ too apparently the girls are assumed to be grown 


up as well as in p. 299 where the  bridegroom 
hunting of a praptayawvana is referred to ie, one who 
has remained unmarried because she found no suitor 
an on account of her low origin or her poverty or because she 
was an orphan formerly. Accordingly, at the time of the 


eee 


li 1. Seef-n. 2 p. 123 Tr. 
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compositio 
Brahmanical customery law 


however raised too many 


standpoint of the Kamasutra, which declares 
e best form of marriage (§ 16) 
d to the austere views of the 


gandharva vivaha to be th 
is of course quite oppose 
Dharmasastra 


The Mah? in its didactic portion contains the rule that 
a man of 30 years of age should marry a girl of 10 who 
ika (134445) or that a man of 20 years 
should marry a girl of 7. As in the Smrtis here too the 
svayamwara is allowed three years after the attainment 
of puberty and advice has been given not to wait longer 
in father’s house (18,44,14—17). These ordinary 
svayamwaras must be distinguished from the festive 
svayamwaras which, along with the gandharva 
vivaha, seems to have been a privilege of the nobles 
and at the present day too the daughters of the 
Rajput nobles are married later than the girls of other 
classes ($16). We must not forget in connection with 


the ideal maidens of the Mah. as well 


Indian poesy in general? that there we have poetical and 
often conventional portraits which could have 
responded but little to reality. The well-known statement 


The Greeks of Greek authors about the attainment of puberty by 
child- Indian women at the age of seven as well as the statement 
marriage of 

ans, 


1. Prof. H. C. Chakladar has proved that Vatsyayana’s Kamasitra 
was written about the middle of the third century A.D. (Calcutta 
University Journal of the Department of Letters, Vol. IV, pp. 85- 
122). Dr. A. Banerji Sastri is inclined to assign it too the end of 
the third century (JBORS, Vol. IX, p. 57) and Dr. Jolly to the ifourth 
century (Introd. to Arthasastra, Punjab Sanskrit Series, p. 29). MM. 
Haraprasad Sastri, however, has tried to show in his “Magadhan 
Literature” that Vatsyayana belonged to a considerably earlier period. 


Tr. 
2. Of. Hopkins l.c. 339-344 ; Holtzmann 91ff. 
3. CL Bader, La femme dans l'Inde antique (Paris 1867). 
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about the six-year-old mothers of India, are wrong in 
this form, as puberty is generally attained in the twelfth 
year ; but they may refer only to the observation of the 
marriage ceremonies of seven-year-old brides. Alberuni 
(2,154) too was astonished at the early marriages of 
Hindus. 

At the present day child-marriage is the standing 
custom particularly in all the castes attached to Brahman- 
ism; it has, however, spread among the Muhammadans 
too from among them. Thus according to the census of 
1891, in the Punjab' out of 10,000 girls of below ten 
years of age,477 were married among the Hindus and 
186 among the Muhammadans. The bride goes to 
live with her husband (mukhlava) a few years after the 
celebration of the marriage ceremony when she attains 
puberty. In the North-Western Provinces and Oudh’, 
girls are often married shortly after birth ; of every 
10,000 girls of 0-4 years of age, 63 are married ; of the 
same number of girls in 5-9 years of age 999 are married 
and when of the age of 10-14, almost ?/e of the whole 
female population get married. Yet the ceremony of taking 
the bride to the husband’s house—here called gawna— 
takes place mostly 3 to 7 years after the marriage with the 
attainment of puberty. In north Bengal the average 
age of marriage of Hindu girls is 11%, in west 
Bengal 1012, while 678 and 1154 p.c. respectively are 
less than 10 years of age at the time of marriage.’ The 
“second marriage,” called garbhadhana or punarvivaha 
by the Brahmans, takes place at the time of the attain- 
ment of puberty" 

The percentage of child wives is very high in 


1. Census of India, 1891, 19, 221, 225. 
9. ]. c. 16, 246—248. 

3. l. c. 3, 1851; Risley l. c. 1, 152 

4. Bose, The Hindoos as they are 85. 
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ra] Provinces'.; thus in ; 


Percentage some districts of the Cent : 
101 p.e. of the girls 


of child; ^— Wardha 12 p.c. and in Nagpur 


wives in E. 
DR are married when below 10 years in age. din bombay 
dos 1130 of the Hindu females are married at the age of 0-9 


and 6064 at the ageof 10-14. Here too the second marriage, 
often called by its earlier designation garbhadhana’, 
takes place ¿at the time of the attainment of puberty 


ie, within sixteen days of the marriage and not as laid 


down in the Smrtis. The statistics for Madras’ show 
"m : very clearly how the child marriage 1$ still very A 
much in vogue among the Brahmans and on the con- " 
k trary how very seldom it takes place among the 
i Y Dravidian tribes. Thus there, among the Brahmans, / 
72'81 p.c. of the female population are married at the age | il 
of 10-14 while among other castes itis only 5-10 p.c. Y 
Here too the second marriage is called garbhadhan 
among the Brahmans ; here it extends over three days 
t and takes place shortly after the attainment of puberty by 


4 the bride. 

f Among males too marriage at a very tender age | 
d Child is quite common; thus in the N. W. Provinces, of \ 
TUE En 10,000 boys 433 are married at the age of 5-9 3 


while at the age of. 10-14 only a fraction more than. half 
the population remain unmarried? Yet, for example, 
- in Madras the husbands are on average about 10 years ) 
"eb older than the wives which reminds one actually of the | 
tal 7 rules in M. and Mah. The rule of the Smrtis, that a 
Wu mature girl who remains unmarried in her father's house NEL 
d] t is a cause ofshame tothe whole family, still rules the 
modern ideas in a potent form, so that even the lowest 


Ho] castes are more and more running into child marriage. 
| i 1. Census 11, 105. n 
2 l. ¢. 7, 167, App. A. Tables. 


~~ 


E 3. BG 18, 1, 140; 23, 137. 140. etc. i 
psi 4. Census 13, 145, 264. ] 
45s 5. l c. 16. 246 f. f. 
4 | 
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$ 18. The hindrances of marriage. The favourite 
enumerations of the defects in a bride (kanyadosa) or of 
girls who should be avoided when choosing a bride, 
contain mùch that is strange and obscure and even the 
commentaries give us no sufficient help for the clearing 
up of. this long list covering so many as 27 
points t. The injunctions to avoid a gossiping, 


_hunch-backed, dwarfish, too old, baldheaded, or squint eyed 


girl aed a girl bearing an ominous name eto. as well as 
recommending a beautiful girl who comes of a respect- 
able iamily and who has the gait of an elephant and a 
norma body etc., may naturally be considered as well- 
meaning advices. For the proper age of marriage see above. 
It is yarticularly emphasised not to attach too great import- 
ance co wealth. ^ Also according to Kamas, p. 225 the 
maidens should prefer a poor but devoted husband to a 
rich husband who has already been married several times. 

The oracular message about the bride is a superstition 
but itis an ancient custom; it depends upon the clod of 
earth which the bride picks up of a number of them placed 
before her?. Moreover the conduct of the bride at the 
time of courting is to be taken into consideration and it is 
regarded as an evil omen if she sleeps, weeps, or has gone 
out when the suitor comes ?. 


The bridegroom too, like the bride is examined ' 


for his body-marks (laksana). According to Nar. 12, 
9 ff, and Y. 1,55, much care was taken to 
examine the bridegroom as to whether he was constitu- 
tionally impotent or not, which, according to Nar. 12, 16, 97, 
was also a ground for dissolving a marriage. 
Yet from M. 9,208 it is clear that such men were mostly 
married. Th astrologers too were consulted on the occasion. 


1. Of. Winternitz, Hochzeitsrituell 33. ff, 
25. | (€; BU tie 
3. Ap. Gr. 3, 10 ; Kamas. 193. 
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: get : 
some distriets of the Central Provinces’ .; thus 4 
Wardha 12 p.c. and in Nagpur 101 p.c. of the m 
are married when below 10 years in age. In Bombay 


1130 of the Hindu females are married at the age of 0-9 


and 6064 at the ageof 10-14. Here too the second marriage, 
bhadhana’, 


often called by its earlier designation ga 
takes place ‘at the time of the attainment of puberty 
s of the marriage and not as laid 


ie, within sixteen day: j 
down inthe Smrtis. The statistics for Madras | show 
the child marriage is still very 


very clearly how : 
much in vogue among the Brahmans and on the con- 
among the 


trary how very seldom it takes place 
Dravidian tribes. Thus there, among the Brahmaus, 
79:81 p.c. of the female population are married at the age 
of 10-14 while among other castes itis only 5-10 p.c. 
Here too the second marriage is called garbhadhan 
among the Brahmans ; here it extends over three days 
and takes place shortly after the attainment of puberty by 
the bride. l 

Among males too marriage at a very tender age 
is quite common; thus in the N. W. Provinces, of 
10,000 boys 433 are married at the age of 5-9 
while at the age of 10-14 only a fraction more than half 
the population remain unmarried.” Yet, for example, 
in Madras the husbands are on average about 10 years 
older than the wives which reminds one actually of the 
rules in M. and Mah. The rule of the Smrtis, that a 
mature girl who remains unmarried in her father’s house 
is acause of shame to the whole family, still rules the 
modern ideas in a potent form, so that even the lowest 
castes are more and more running into child marriage. 


1. Census 11, 105. 

l. e. 7, 167, App. A. Tables. 

BG 18, 1, 140; 23, 137. 140. etc. 
Census 13, 145, 264. 

l. c. 16. 246 f. 
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7 $ 18. The hindrances of marriage. The favourite Defects of 
| enumerations of the defects in a bride (kamyadosa) or of * gee 
girls who should be avoided when choosing a bride, 
contain much that is strange and obscure and even the 
commentaries give us no sufficient help for the clearing 
up of. this long list covering so many as 27 
points | The injunctions to avoid a gossiping, 
hunch-backed, dwarfish, too old, baldheaded, or squint eyed 
girl aed a girl bearing an ominous name eto. as well as 
recommending a beautiful girl who comes of a respect- 
able iamily and who has the gait of an elephant anda 
norma: body etc., may naturally be considered as well- 
meaning advices. For the proper age of marriage see above, 
A It is rarticularly emphasised not to attach too great import- 
ance co wealth. Also ‘according to Kamas. p. 225 the 
maidens should prefer a poor but devoted husband to a 
rich husband who has already been married several times. 
The oracular message about the bride is a superstition 
but itis an ancient custom; it depends upon the clod of Following 
earth which the bride picks up of a number of them placed natural 
before her *. Moreover the conduct of the bride at me Aes 
es time of courting is to be taken into consideration and it ls 
f regarded as an evil omen if she sleeps, weeps, or has gone 
out when the suitor comes £, 
» The bridegroom too, like the bride is examined ' 


: Examina- 
for his body-marks (laksana). According to Nar. 12, tion of the 


9 ff, and Y. 1,55, much care was taken to pe 
examine the bridegroom as to whether he was constitu- 
tionally impotent or not, which, according to Nar. 12, 16, 97, 
was also a ground for dissolving a marriage. 
Yet from M. 9,203 it is clear that such men were mostly 


C married. The astrologers too were consulted on the occasion. 
Be 1. Cf. Winternitz, Hochzeitsrituell 33 ff. 
D Bo lb S te 


3. Ap. Gr. 3, 10 ; Kamas. 193. 
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s and therefore the Kamas. (p. 192 f) 


of these examination ; = 
lays down that the bridegroom should send his good friends 
astrologers 


to the parents of the maiden disguised as 
(daivacintaka) and that they should prophesy to them a 
brilliant career for the suitor judging by the flight of birds 
position of planets, eto. 

The privilege of age is 
of marriage, for which reason it is considered sinful in 
a younger brother to marry before the elder bupther 
and in a younger sister to marry before the elder Sey L. 
This rule, in a piece with other privileges of seniority, 
particularly in the law of inheritance, is to be ac- 
counted for by the high expenses of the marriage and of 
founding a new family, which, according to Indian custom re- 
mains with the parents of the husband, and it is found already 
inthe Vedic Samhitas and the Srautasütras and in extenso 
in almost all the Smrtis as well as in Mah. Yet however 
the infringement of this law is only a religious trans- 
gression and no crime in the worldly sense and it may there- 
fore be expiated for by a penance in which, inter alia, the 
concluded marriage is dissolved but is afterwards cele- 
brated anew (Vas. 20,7—10). Even now it is customary 
among the South Indian Brahman sects that the elder 
brother celebrates a mock marriage with a twig of a 
tree so that the younger brother may marry without 
incurring any sim". Modern instances of polyandry too, 
in which the common ‘wife is considered to be the wife of 
the eldest brother and her children his children ?, are 
based on similar views. 


a more important hindrance 


The bride must be a virgin. This requirement is men- 
tioned in the laws of marriage in the Grhya and Dharma- 
sutras in general and is self-evident from the custom of 


1. Of. Delbrück, D. indog, Verwandtschaftsnamen 578-86. 
2. Nelson, Scientific Study 146 m. 2, cf. Kohler ZVR 3, 372 
3. Tupper, Punjab Customary Law 2, 186. 
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child-marriage ; it is however so much emphasised that it 
debars even the remarriage of widows. It has now heen 
proved * that the passages formerly quoted to prove the per- 
missibility of widow marriage in the RV and the AV 
are not what they were thought to be. The “woman who 
has again become (a wife)" (punarbhū), is of course 
mentioned in AV 9, 5, 27 f. in connection with a 
sacrifice which such a person performs in order 
to be united with her second and not the first husband in 
the next world. It cannot be decided with certainty from 
these words, either directly or by implication, whether the 
first husband is still living or not. At all events the latter 
interpretation is possible and gains in probability from. the 
explanations of the term punarbha in the Smrtis. Thus 
the punarbhu, who is only one step higher than the wanton 
woman (svairina Nar. 12, 45 f£), is defined to be a woman 
who, stilla virgin, is married toa second husband ora 
woman who lived before her marriage with another man 
though indeed not married to him or who left her first husband 
because he was impotent, excommunicated from his caste or 
suffered from a mental disorder, or who has been deserted by 
her first husband, or who has returned to the husband to 
whom she was married as a child after living inthe mean- 
while with others, or one who, in conformity with the cus- 
tom of levirate, has been given over to a distant relation 
(sapinda) of her husband on failure of a 
brother-in-law. M. 9, 175 (cf. 69 f) Vas. 17, 20, 
74 and Baudh, 4, 1, 16 expressly refer to the case 
where the first husband is dead, but however allow the 
the remarriage of the widow only if the death 
of the husband has taken place before the celeberation 
of the marriage. Moreover the second marriage in the 
above mentioned Vedie passage appears to be a sin 


1. Hillebrandt ZDMG 40, 708—712 ; Delbrück l. c. 553-555. 
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which has to be atoned for by a sacrifice, taking it for 
granted that the case of the jer , widow 
has been included in it. In the Smrtis the 
remarriage of widows has been considered uy in 
connection with the five cases of necessity (apad) in 
any one of which a woman may marry another man, 
namely, if her husband has disappeared or is dead, if he 
has joined an order of monks or is impotent or is excom- 
municated out of his caste (Nar. 12, 97; Par. 4, 28)— 
a passage which is often turned to account by modern 
defenders of widow marriage in India and which is used 
even in a Jaina work of 1014 A. D.! 

The case of the disappearance of the husband 
and the question what the wife will have to do 
in such cases, have been discussed in detail by 
other authors. Thus according to Gaut. 18, 15— 
17 the wife of a man who has disappeared should 
live in abstinence for six years (and then, after the 
expiration of this period, she should go to another man); 
only when he enters a spiritual order should she wait 
permanently, and when he has gone abroad for Vedic 
Studies she should forbear from having intercourse with 
other men for twelve years. M. 9, 76 also prescribes a 
Similar period of waiting, which of course has been 
expounded by a section of the commentator 
that even after the expiration of this per 
should live only by manual labour th 
her even if he goes away without caring for her, or 
thatshe should pass her life in searching after her husband. 
According to Vas. 17, 75—80, she should not g0 toa 
Stranger but preferably to a relation of her husband and he 


shortens the period of waiting as well as Nar. 12, 98—101 


and Devala? if the woman has no children and belongs to 


1. Bhandarkar, Report on 1884-87 (Bomb 
2. Jagannatha 1, 941 f. of my manuserip 


S to signify 
iod the wife 
at is permitted to 


ay. 1894) 16. 
t—Colebrook Dig, 44, CLIT. 


i igiti i A 
CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation US. 


E 


THE FAMILY LAW AND THE LAW OF INHERITANCE 


a low caste ; but on the other hand it should be extended 
if news is received that the husband is still living. 

None of these passages however Says anything of a 
second marriage. Thus in the law of debt too we find that a 
Wife or a widow who has lived with another man binds him 
under certain circumstances to pay thedebts of her former 
husband (Nar. 1, 20—24 ; Y.2,bl; Vi. 6,30; Brh. 11, 52) 
but nothing has been said about their relation being legalised 
by afresh marriage, Therefore statements like these hardly 
affect the general validity of the principle that the 
Mantras of the marriage are for virgins alone (M. 8, 226). 
It is also very well known that the daughter is given 
away in marriage only once !, and M. 5, 162 expressly 
remarks that a second husband is never prescribed for a 
virtuous woman. In the law of inheritance the paunar- 
bhava, tho son of a punarbhit is indeed generally included 
as one of the twelve sons but he occupies no high place among 
them and according to M. 9, 160, Baudh. 2, 8, 32, Gaut. 
28, 33 and Devala ete. the zaunarbhava is one of the 
lower six subsidiary sons and may be regarded 
only as a relation but not as the heir of his 
father. However, here too, as in the questions of child 
marriage, nyoga and widow burning (§ 20), the stricter 
views have arisen only gradually. Thus Ka&ypa was tho first 
to extend the category of pwnarbhas also over such daughters 
whom their father had promised or intended to give in 
marriage to some other person or whose mother is a 
punarbhü. The secondary sons (gawnaputra) are for 
the first time condemned by Brh. 25, 41 who were however 
already passed over in silence by Ap. The general 
prohibition of marriage with a woman who is already 
married (üdAayah punarudvahah) is found for the first 
time in the well-known lists of practices forbidden in the 


_ 1. Cf. Bohtlingk, Sprüche 6650, 6652.1 
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present age of sins (| halivaryyant) in the Adipurana 
and other later works `. 

To-day widow marriage—the widow proper or the bride 
whose husband died at the very beginning of the conjugal 
life—is indeed allowed by the English law of 1856; but 
it is so repugnant to the basic principles of the higher 
castes that e. g. among the Lohars and Malis of Surat a 
bachelor is allowed to marry a “widow” duly after his 
symbolic marriage with a Sami tree or a cotton puppet so 


that he too may thereby be stamped as a widower; among 


the Jats of Ajmere he who marries a widow must make 
good to the family of the deceased husband the cost of 
his marriage and among many castes in Bombay, the widow 
may marry only at nightor has to come out of her parents’ 
house by the back door, etc. On the whole, there are 
evidences in the enormous materials in the description of 
customs contained in the Bombay Gazetteer that among 
the Brahmans and in almost all the higher castes the 
widow marriage is absolutely forbidden and takes place 
only among the lower castes. 

It is no less dacidedly proved by the data in the census 
of 1891 that the prohibition of widow marriage goes hand in 
hand with the spread of of child marriage (§ 17). Thus in 
N. W. Provinces among 10,000 females 817 are widows 
among the Hindus and 1054 among the Jainas ? who are 
dead against widow marriage. The female population of 
the age of 20-94 consists of 1659 and 17.62 pe. 
of widows among the Hindus of north and west Bengal 
respectively.* In the district of Wardha in tlie Central 
Provinces of 10,000 womenof all ages 1610 are widows ® 


1. Viramitrodaya 2, 1, 11, ed. G. Sarkar. 
2. West and Bühler (2rd. €d.)417 ; Kohler ZVR 10, 94 ( 
BG). i 
3. Census of India 1891, 10, 249. 
4. ]. c. 8, 186. 
5. l c. 11, 115. 
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In Madras among the various Brahman castes, although 
they are all against widow marriage and for child 
marriage, the number of widows among 10,000 women 
of the age between 15 and 39 fluctuates between 
1994 and 2994. The number of child widows is propor- 
tionately large throughout, which, e.g, among tho Kalingis 
of Madras amounts nearly to 1 per cent of the girls under 
9 years of age; this is, as the Heport remarks, 
"apparently a small percentage, but in consideration of the 
age, it is enormous.’’! 

The necessity of equality in birthis pronounced already in 
the marriage rules of the Grhyasttras” and the Kamasttra 
and itis particularly emphasised in all the Smrtis as well 
as in the Mah? Of course in this respect too the 
gradual progress into harder rules cannot be mistaken. 
Thus it was an ancient topic of dispute whether the 
marriage between a man of a higher caste and a Sudra 
woman may be allowed or not and, not infrequentl y, both 
the views are found one immediately after the other, as, e.g., 
Daudh. 1, 16, 2, M. 3, 13, Nar. 12, 5, f. and Vi. 24, 1 allow 
the Brahman to marry women out of the four classes 
in the order, but on the other hand Baudh. 2, 2,7 and 
4, 1, 5, M. 3, 14 £, Nar. 12, 108, Vi.26, 4 ff. etc. decisively 
condemn connections with Sudra women. Also Ap. 1, 26 
7, Vas. 1, 25 f, Y.1, 56, Parask. 1, 4, 11 ete. unequi- 
vocally declare themselves against the permissibility of 
such marriages even if they are performed without the 
usual marriage Mantras, and other ancient authors such as 
Usanas, Harita, Gautama eto. (cf. M. 3,16, $$ 3, 4 above), 
fell out only over the question whether in such cases the 


1. 1. c. 18, 146—149. 

2. Cf. Winternitz, l. c. 38. According to Weber, Ind. St. 10, 73-75 
theré was no fixed norm; the now well-known Grhyasitras were 
however only partly know to Weber. 

8. Cf. Hopkins, Ruling Caste 352. 
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excommunication of the culprit should take place imme- 


diately or later. ) : 
They were more tolerant towards the marriage 


of a Ksatriya woman and a Brahman and gene- 
rally towards mixed marriages where the female is 
only one step lower than the male. Thus according 
to Baudh. 1, 17, 3. (similarly 1, 16, 6 and Gaut. 4, 16), 
sons of equal status are said to be born of such marriages, 
and also according to the unpublished Dharmasttra of 
Uśanas (S 4) the son of a Brahman by a Ksatriya wife 
will be a Brahman, the son of a Ksatriya by a Vaisya wife 
a Ksatriya and that of a Vaisya by a Sudra wife a Vaisya. 
The Mah? too knows of marriages between Brahmans and 
daughters of Kings? 

Marriages between men of lower castes and 
women of higher castes are universally disapproved 
and the sons born of those unions are identified 
with the most hated castes as contrary to the 
natural order (pratiloma). Only the wife of equal 
position is regarded as the dharmapatnt and the mixing 
of castes is generally a grave sin and the King must 
take care to prevent it. In later texts the marriage of 
Aryans (dvya) with women of unequal position is men- 
tioned among the usages no longer permissible in this age 
of sins (kalivarjya). 


1. It is interesting to note that in the Malavikagninitra (Act I) a 
a brother of the queen is referred to who was inferior to her in caste 
(Tua ST) but was not on that account looked down upon for 
he was appointed Viceroy of the Kine in the Narmada region. Tr. 

2. Cf. Holtzmann, Zur Gesch. u. Krit. 20. 

3. That marriage between Brahmans and Ksatriya 
allowed in very early times is proved by the interesting story of 
Syava$va in Brhaddevata v, 50-81. Here we find that SECO the 
grandson of the great seer Atri fell in love with the daughter of 
king Rathaviti but the king and his consort refused to accept hin 
as their son-in-law as he was not a seer. In fact S. had to be a 
Seer before he could gain the hand of the princess. Tr. l 
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Insteal of savarn@ fr»quently also the general terms 
sajah, samana, samanajaty, ya, sady$a:and similar other 
expressions are used to: express the equality of position 
of the parties concerned in a marriage, and it may 
probably be assumed that this principle applies to those 
narrow societies which actually appeared already very 
early and supplanted the great prehistoric varnas. To- 
day there is, for example, no connubium between parti- 
cular Brahman sects ; yet it happens specially among 
the Kulin [cu of Bengal, well-known for their 
polygamy, that high caste Brahmans take money for their 
marriage with girls of lower status ; but it is in conform- 
ity with the Smrti rule that misalliances, where the 
husband is of a caste higher thanthat of the wife, are not 
to be absolutely condemned. These questions are to be 
discussed more minutely in the State antiquities. 

The position and caste should be equal but race and 
family must be different. As this principle of exogamy is 
found even in the Grhyastitras there is no reason to doubt 
its high antiquity? although the demands in this 
respect:have been more and more increased. Of the Grhya- 
sutras Gobh. 3, 4, 3-5, Man. 1,7, Hir. 1,192, and Vaikh. 
3,2 forbid marriage with a sagotra or samanapravara 
—Gobh. and Vaikh. forbid moreover marriage with a 
sapimda of the mother,” The expressions sagotra and 
scmaünapravarü are connected with wider clan 
organisations (pravaras) and of course may be said 
only of the Brahmans*; the sapindà is a proper 
blood relation. 

Of the Dharmasttras Ap. prohibits the marriage 
of a daughter with a sagotra (of the father) and 
See f-n. 5 p. 95 Ty. 

Cf. Weer lie. 75 ff. and above, f. n. 2p. 135 and below f. n. 1, p. 


. Cf. Winternitz 1. 
. Of. Bülher Ap, 2, ^u, 15 ; Gaut. 18, 6; M. 3, 5. 
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Degrees of 2 blood-relation (yonisamvandha) of the mother; in- 


propindti- 44.4 of or besides the sagotra, the expressions 


M samanarsagotraja, samanapravara etc. are used in other 

"UM emrtis (cf. Mah. 13, 49, 18) and tho degrees of affinity 

hindering matrimonial alliances are defined more 

accurately to this effect that they consist of relationship 

traced up to the fifth generation in the mother’s side and 

to the seventh generation in the father’s side. The sapindas 

are reckoned by generations beginning with the common 
m | progenitor of the clan. But people did not stick even to 

; these extended rules about the prohibition of marriage. Thus 
| ; Gradual according to Vyasa 2,2 this prohibition may apply even 
hardening to a sagotra of the mother, and according to others even 

sula to a māirnāmnī ie. a girl bearing the same name as the 


mother of the bridegroom, as well as to the daughter of the 
spiritual initiator (guru) or the spiritual disciple (Sisya). 
This spiritual relationship is found in the family law 


f as well as in the law of inheritance. Marriages between 
relations in the prohibited degrees are to be regarded as 


null according to the commentators, yet the sin incurred 

by these marriages may in some cases be expiated for by 

a penance. The local usages too are to be taken into 

consideration in this connection; thus Baudh. 1, 

2, 3 and Brh. 27, 19 declare that marriage between 

cousins is prevalent in the South and such marriages 

still actually take place in the Deccan among various 
| m. S DM sects and many other castes in general. 

still rezard- e prohibition of marriage within forbidden 

IE i e ce a gotra, 

da universally observed A; = ae 

3 ast among the Brahmans, 


Rajputs and other higher castes. Thus among the 
= 
1. Cf. Bühler on Baudh. l. c. Steele, nt 


A Castes 163. For ve g 
testimonies to this lo a : ‘09. Hor very ancient 
see Weber |, c. cal usage of which some are also from the south, 
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various Brahman sects of Madras marriage between 
persons of the same gotra is never allowed! Among 
the Brahmaksatris of Puna marriage cannot take 
place if the gotras are the same but if the surnames 
are same it is no hindrance to marriage”; 
but also in those places of Bombay where the similarity 
of the surname or devak, ie. the insignia or fetich, 
is regarded as a hindrance to marriage, it is to be 
traced back to the same principle, for many golras are 
denoted by the same surname or the same insignia.” 
In the N. W. Provinces and Oudh marriages within the 
gotra are universally forbidden.* The Soti Brahmans 
of eastern Tirhut keep accurate family registers for their 
whole sect and produce evidence at the marriage that the 
bride and the bridegroom are not related to each other 
in any way that may be a hindrance to their marriage. 
Those relations among whom marriage is not possible 
are mentioned in a Behari proverb which declares 
all the descendants of the uncles and the aunts of the 
father’s side as well as of the mother’s side as ineligible 
to matrimony; yet it is doubtful for how many 
generations this prohibition continues to be in force LE ll 
is a universal rule in Lahore that no man can marry a 
woman of his got. Among the Rajputs of Gurgaon in 
in the Punjab, marriage even with the relations of the 
mother or the grandmother of the paternal side is forbidden 
as well as with any such person who may be proved 
to be a relation of the paternal side®. The exogamy 
perhaps first came into fashion among the Rajputs 


Census of India 1891, 13,264. 

BG 18, 1, 266. 

Kohler ZVR 10, 86—90 (according to BG). 

Kohler ZVR 11, 165 (according to the Gazetteer). 
Grierson, Bihar peasant Life § 1954; Risley, l. c. 1, XLIX 
Tupper 1. c. 2, 112, 120, 194. 
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(Ksatriyas), among whom, in Rajputana, as Sir A. Lyall 
has beautifully described it 1 jt may be studied in its 
primitive character in connection with the modern mock ab- 
duction and the former practice of carrying away women 
by force and also in connection with the family constitution. 


$19. Polygamy, concubinage and divorce. Although 
a second husband for the wife “is nowhere prescribed,” not 
even after the death of the first, the husband is to marry 
anew after the death of his wife without delay (M. 5, 
162, 168; Y. 1, 89)? But even in the life-time of his 
wife it is not forbidden for him to get beside her any 
number of married wives or concubines that he may wish 
for. Polygamy is in evidence already in the Vedas’; thus 
eg. in MS1,5, 8 the ten wives (jaya) of Manu are mention- 
ed. Yet in such passages of the Vedas and the Srautasttras 
chiefly the princely or noble families alone seem to be re- 
ferred to, and thedual dampati samanasa “a harmonious 
couple ” and the presence of the one wife (pain?) at the 
sacrifice prove that monogamy was regarded as the usual 
and natural state of things. The heroes of. the Mah. * have 
usually many wives, but there is also a real or chief wile, 
the Mahisi, mentioned even in the Vedas, and in the inscrip- 
tions too frequently one single wife is ascribed to the princes 
Even in the case of the Brahmans of the Mah., although 
they have several wives, the Brahmani appears to be the 
proper and the legitimate wife, the Dharmapatni. 


1. Asiatic studies 219-291; cf. Risley l. c. 1, LIV. 

2. Kautilya (III, 2) however lays down that a man cannot take 
a second wife before eight years have passed after his first marriage 
and even that only if the first wife brings forth no live children or has 
no male issue or if she is barren. Violation of this rule is even punish- 
ed by the government. But in the same chapter Kaut. says that a man 
may marry any number of women if he is in a position to make good 
provisions for all of them. Perhaps only concubines are meant here. Tr. 

3. or. Delbrück, D. indog. Verw. 540 "ng Gimme AL 324 £; Kägi 
Der Rigveda 22. i | 


4. Cf. Hopkins 359-354 ; Holtzmann, Zur Gesch, 22. 
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Generally a man should at first marry a woman of his 
own caste and only afterwards proceed to take wives from 
the lower classes in the order of the Varnas, so that only 
the Sudra is restricted to asingle wife of his own caste. 
Yot the Mah. too sometimes endorses the more austere view 
that the Sudra woman can never be taken to wife by the 
higher classes. The analogous teachings of the Smrtis on this 
point have already been discussedin $18. Thusfour three 
andtwowives are allowed to Brahmans, Ksatriyas and 
Vai$yas respectively, but excluding the Sudra we have 
only three wives for Brahmans, two for Ksatriyas, etc. 
Of these only the wife of one's own caste is the Dharmapatni 
and the others are regarded as wives of lower grade or 
concubines and for this reason their children too are at a 
disadvantage in the law of inheritance. 

The privileges of the eldest i. e. the first married 
wife is often enlarged upon, for even among several 
wives of the same caste she, as a rule, holds the 
premier position. Thus according to Vi. 26, 1—4 
he who has several wives (bharya) of his own caste 
should perform his religious duties with the eldest; 
if he has several wives of different castes, the 
wife of his own caste enjoys this privilege even though 
she is the youngest; if he has no wife of his 
own caste, or if the wife of his own caste is absent, 
the wife of the next highest caste shall occupy her place; 
but a Sudra wife shall always be excluded from this 
privilege. Of course the various wives of a poly- 
gamist could not always remain satisfied with 
this state of things; the historical and poetical 
literature offer us many an instance of it and even M. 9,83 
speaks of the punishment of a “supplanted” wife who 
leaves the house of her husband in anger. The sad lot of 
such a wife was proverbial according to Nar. 1, 203. Yet 
the husband who subordinates her to another wife had to 


141 


Only the 
wife of 
one’s own 
caste 15 
the legi- 
timate 
wife. 


The eldest 
wife and 
her privi- 
leges. 


The "gup- 
planted’ 
wife. 


CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation USA 


140 


Polygamy 
is allowed 
but mono- 
gamy is 
the general 
rule. 


HINDU LAW AND CUSTOM 


(Ksatriyas), among whom, in Rajputana, as Sir A. Ec 
has beautifully described it’, it may be studied a : S 
primitive character in connection with the modern mock a a 
duction and the former practice of carrying away women 
by force and also in connection with the family constitution. 


$19. Polygamy, concubinage and divorce. PIE 
a second husband for the wife “is nowhere prescribed," not 
even after the death of the first, the husband is to muy 
anew after the death of his wife without delay (M. 2s 
162, 168; Y. 1,89)? Buteven in the life-time of his 
wife it is not forbidden for him to get beside her any 
number of married wives or concubines that he may wish 
for. Polygamy is in evidence already in the Vedas’; thus 
eg. in MS 1, 5, 8 the ten wives (Jaya) of Manu are mention- 
ed. Yet in such passages of the Vedas and the Srautasittras 
chiefly the princely or noble families alone seem to be re- 
ferred to, and thedual dampati samanasa “a harmonious 
couple ” and the presence of the one wife (patni) at the 
sacrifice prove that monogamy was regarded as the usual 
and natural state of things. The heroes of the Mah. “ have 
usually many wives, but there is also a real or chief wife, 
the Mahisi, mentioned even in the V. edas, and in the inscrip- 
tions too frequently one single wife is ascribed to the princes 
Even in the case of the Brahmans of the Mah., although 
they have several wives, the Brahmani appears to be the 
proper and the legitimate wife, the Dharmapatni. 
1. Asiatic studies 219-221; of, Risley 1. c. 1, LIV. 
2. Kautilya (IIT, 2) however lays down that a man cannot take 
a second wife before eight years have passed after his first marriage 
andeven that only if the first wife brings forth no live children or has 
no male issue or if she is barren. Violation of this rule is even punish- 
ed by the government. But in the same chapter Kaut. says that a man 
may marry any number of women if ho is in a position to make good 
provisions for all of them. Perhaps only concubines WE meant here. Ty. 


8. Cf. Delbrück, D. indog. Verw. 540 L; Zimmef AT, 394 f; Kägi, 
Der Rigveda 22, 


4. Cf. Hopkins 352-354 ; Holtzmann, Zur Gesch. 29. 
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the Sudra is restricted to asingle wife of his own caste. wife. 
Yet the Mah. too sometimes endorses the more austere view 
that the Sudra woman can never be taken to wife by the 
-— higher classes. The analogous teachings of the Smrtis on this 
point have already been diseussedin $18. Thusfour three 
and two wives are allowed to Brahmans, Ksatriyas and 
x^ "Vaiéyas respectively, but excluding the Sudra we have 
< only three wives for Brahmans, two for Ksatriyas, ete. 
Of these only the wife of one’s own caste is the Dharmapatni 
and the others are regarded as wives of lower grade or 
| concubines and for this reason their children too are ata 
| disadvantage in the law of inheritance. 
The privileges of the eldest i.e the first married 
wife is often enlarged upon, for even among several The eldest 
wives of the same caste she, as a rule, holds the M 
premier position, Thus according to Vi. 26, 1—4 leges. 
he who has several wives (bharyà) of his own caste 
should perform his religious duties with the eldest; 
s if he has several wives of different castes, the 
| í wife of his own caste enjoys this privilege even though 
b she is the youngest; if he has no wife of his 
C own caste, or if the wife of his own caste is absent, 
] the wife of the next highest caste shall occupy her place; 
| but a Sudra wife shall always be excluded from this 
privilege. Of course the various wives of a poly- 
gamist could not always remain satisfied with 
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give her alimony and a present on the pasion of = e 
marriage (Gdhivedanika) which according to : ; F 
(in the interpretation of Viji. and Apar.) should De T £ | 
to the marriage present to the second wile, though 
course the Stridhana which was formerly given to her 1S 
deducted from it. Such questions naturally cannot arise 
if the second wife is no legitimate wife. 

At all events concubinage was common and 
particularly the plural term striyah signifies not only 
the legitimate wives but also the concubines of an 
individual. Thus according to Nar. 13, 26 the charge 
of the maintenance of the women (sériyah) of a deceased 
person should devolve on his brothers who inherit his 
property and according to Nar. 52 and Brh. 25, 68 the 
king has to supply necessary maintenance to such women 
if the property of the deceased, on failure of a proper 
heir, reverts to him. According to Gaut. 28, 47, at the 
time of partition, the women connected with one of the 
coparceners should not be divided. Intercourse with 
concubines (dasi, bhujisya) of another man is regarded as 
adultery (Nar. 12, 79; Y. 2, 290). 

The commentators too frequently emphasise the differ- 
ence between a legitimate wife and mere concubines and 
define the former as a wife who is married according to one 
of the approved forms of marriage and takes part in the 
religious duties of her husband and therefore under certain 
circumstances can also inherit his property. Thus here 
too the monogamic tendency is clearly perceptible 
which also characterises the treatment of matrimonial 
relations in the Smrtis. As in the law of inheritance the 
claim only of that widow is recognised who was legally 
married and is called the surviving part of her 
husband (Brh. 25, 47) so also in the law of marriape man 
and wife are bound down to mutual fidelity (M. 9, 101), 
and in the religious law, e. g. at the Sacrifices, the 
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husband and the wife are always mentioned as a duality. 
Ap. 2, 11, 12 expressly lays down that a man should 
not take any more wives if he has a spouse who takes 
part in his religious duties and has borne him children. 
Though among the Dravidian tribes of the south, the 
Tibetan tribes in the north and the Burmese tribes in the 
east divorces are very common for which only mutual 
consent is needed, in Indian law it is considered to be a 
sin if the married couple separate on account of mutual 
aversion (Nar. 12, 90). For this reason the Muhammedan 
Alberuni (2, 154) was struck by the absence divorce in 
India. The connection established by a public ceremony with 
great pomp and expense as early in life as possible lays 
the foundation of a life-long relation and it should not be 
broken off so lightly. According to the most popular view, 
as we have already seen, the duty on the part of the wife 
extended even beyond the grave and the chances of her 
forming a second marriage are precluded by the general 
interdiction of widow remarriage even in those cases where 
such a marriage may be allowed, viz, if the husband is 
absent for a long time or has disappeared altogether 
or if he is impotent, or if he has been compelled 
to secede from citizen life on account of his ex- 
communication out of his caste or if he has joined 
a spiritual order! Already M. 9, 79 speaks about the 
conduct of a wife towards an impotent or excommunicated 
husband and thus presupposes that inspite of this ground 
for separation she still remains with him. Nar. in 
12,96 grants to the relations of the wife and eventually 
to the wife herself the right of contracting a fresh 
marriage if any defect in the husband, previously kept 
concealed, is discovered ; but even this Nar. in 12, 3 allows 


1. Kaut. (III, 4) gives elaborate rules about the re-marriage of 
women, but it is not clear whether re-married women were respected 
or were treated merely as Punarbhus. Tr. 
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only an engagement to be broken off in such a case f 
when dealing with the punishment for concealing the 


defects in the bride or the bridegroom or for falsely im- 


puting to them any defects of which they are innocent 


(80-37), he takes only the engagement into consideration 
and not marriage. e 
From the side of the husband of course the repudiation 
of the wife could be ordained, but the tendency of the legal 
literature is to render it as difficult as possible. 
The desertion of a guiltless wife is considered as a 
crime equal to theft for which a large amount has to 
be paid as fine (M. 8,389; Vi. 5, 163; Nar. 12, 95) ; 
it also leads to excommunication from the caste 
and it is said to be the cause of tribulation even in the 
future life (Vyasa 2,47; Daksa 4, 16). Ap. 1, 28, 19 
prescribes a penance of six months for this crime. 
Adultery is chiefly mentioned as the crime which 
justifies abandoning a wife and it is also generally 
followed by excommunication from the caste. The adul- 
teress in particular cases should even be condemned to a 
cruel death (Gaut. 23, 14; M. 8, 371; Brh. 23, 16 etc.) or 
should at least undergo severe penances (prayascilla); yet 
according to Vi. 5, 18 the court should interfere only when 
the husband cannot dispose of his wife single-handed? The 
Means of punishment at his disposal were multifarious. 
Thus according to M.9,84 he could impose upon her a 
fine if she indulged in spirituous drinks and took part 
in out-door amusements or according to M. 9, 77 f. he could 


1, Kaut. (III 3) at all events permits divorce. “A woman hating 
her husband cannot dissolve her marriage against his will ; nor can 
à man dissolve his marriage against the will of his wife. But 
from mutual enmity divorce may be obtained." But the four higher 
forms of marriage are declared indissoluble. Tr. 

2. Butthe remarkable statement ofiKantilya (IIT, 2) that “marriace 
in the basis of all disputes" ( faareqat qR: ) proves that mar- 
nage was frequently the cause of litigation. Tr. 


CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation USA 


Edi ooo 


an 


THE FAMILY LAW AND THE LAW OF INHERITANCE 


take away her property if she was unamiable and 
disobedient or even abandon her for three months depriving 
her of her ornaments and furniture, yet however 
without withholding her sustenance. According to Nar. 
12, 94 a husband should never have intercourse with a 
wife who is barren or gives birth only to daughters, or if 
she behaves unbecomingly or if she always disobeys him. In 
such cases another wife may be taken in the opinion of M. 
9, 80 ff, Ap. 2, 11, 13, Vaikh. Gr. 6, 2 etc.; yet she should 
be provided for, and according to M. 9, 83 she should also 
remain in the house of her husband and according to other 
authors she should also receive the above mentioned compen- 
sation on the occasion of the second marriage of the husband. 
The husband's conjugal right of punishment such as blows 
with a cord ora rod is often referred to (M. 8, 299 f.; 
Sankha 4, 16 ete)! 

Even adultery does not always lead to complete expul- 
sion. Thus accordidg to Gaut. 22, 35 and Vas. 91, 8, 15 
the adulteress should practise penance for a year and during 
that period should receive only poor food; according to Y. 
1, 70 and Nar. 12, 91 she should get bad food and bad 
clothes, sleep on earth and must do the menial work of 
sweeping and cleaning. Par. 10, 15 mentions similar pe- 
nances for various cases of adultery and speaks of complete 
expulsion or exile in a foreign:land only if the adulterous 
connection is mot without issue or where the wife 
has cut herself off from the family for good. Similarly 
Y.1,72; Har. 3,13 has even expressly opposed the 
expulsion of the adulteress. On the other hand the ex- 
pulsion of the wife even for crimes other than adultery 
has been referred to. Thus according to Nar. 12, 92 f. a 
wife who is wasteful, brings about abortion or seeks to 
take the life of her husband should at once be driven out 


1. See Kaut. II, 3. Tr. 
19 
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of the town and a wife who is of : can dw. 

i re her husband shou o expe 
amiable and eats before ror 9,83 if 
wife who has been superseded by another wife leaves her 
husband’s house in anger, she should be confined or ex- 
pelled from the house in the presence of the in e 
in the opinion of Y. 1, 72 every serious crime in general 
should be punished with repudiation (tyaga) though how- 
ever repudiation for a crime less heinous than adultery 
belongs to the list of pracices forbidden in this age of sins. 

Even at the present day polygamy is as common as 
it is permissible, and separation proper, at least among 
the higher castes, is rare. The number of castes in 
Bombay, among which, according to the trustworthy data 
in BG “polygamy is permitted and practised” is very 
large and includes many Brahmanical and aristo- 
cratic communities. There are similar data about other 
provinces too. Nevertheless the percentage of people 
actually practising polygamy is nowhere very high. Thus 
in Madras where polygamy is most popular, only 4 per 
cent of the men have two wives ' and in the Punjab the 
number of men wedded to more than one wife does not 
even amount to than 1 per cent’. Sterility of the first 
wife is usually said to be the cause of polygamy and it 
is fully in conformity with the principles of the Smrtis. 
As itis said in the census report for Madras, separation 
is allowed even by the modern Brahmanical law of marriage 
only on account of the adultery of the wife. In the 
Punjab all the Hindu sects answered in the negative 
when the question was put before them whether divorce 
is customary among them; yet sometimes the tyag 
(=tyaga of the Smrtis) takes place among them, i.e. the 
husband turns out the wife on account of adultery ; but 


1. Madras Census Report, 1891, 138, 
2. Census of India, 1891, 19, 293, 
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on the contrary a marriage once consummated is never 
dissolved even on account of impotence or any other physi- ' 
cal defect + Separation is very common among all the 
Dravidian tribes as the Census Report for Madras shows. 
In Bombay too among the lower castes separation from 
the wife frequently takes place, not only because of 
adultery—in which case she is treated as a slave though 
she still remains in the house of her husband as laid 
down in some Smrtis referred to above—but also on 
account of impotence, twelve years’ absence, disappearance 
or excommunication of the husband ; in these cases the 
wife may also marry afresh ° Probably even in ancient 
times there were many tribes who cherished such. 
principles, whence the corresponding rules of the several 
Smrtis may be explained. 


$ 20. Widowhood. In consequence of child - 
marriage and the prohibition of widow remarriage the 
percentage of widows in the female population was 
probably as great in ancient times as it is to-day (§ 18) 
and therefore the question of the legal position and the 
duties of the widow assumes great importance. 

The practice of widow-burning (safi), as it is, 
fits quite well in the frame of the Brabmanical 
law of marriage as a sharpened form of the severe 
demands made by the  Brahmanical  law-givers 
on the matrimonial fidelity of the widow. Neverthe- 
less this custom is hardly ever mentioned in 
the whole range of the Vedic literature and the 
Sutra-works although the elaborate descriptions of 
the funeral ceremonies in the Srauta and Grhya Sutras 
offer excellent opportunities for their treatment, 
Only the late Vai-Gr. refers to the Sahamarana in which 


1. Tupper 2, 129, 122, 
2. Steele, Castes 168—173, 369. 
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the husband and the wife are burnt on the same pile of 
wood ($3). According to the commentators at least the word 
Sahamaraga is a usual designation for widow-burning. Ap., 
Har. and Gaut, are indeed quoted as authors of slokas 
about safi, but these passages are not found in their 
Dharmasttras although particularly that of Har. deals 
with the duties of women very cxhaustively. It is 
of course mentioned in Vi. 25, 14 and 20, 39 but these 
two passages were probably interpolated at the time of 
the later revision. Even the widows of a king, are 
said to be maintained by his successor according to Vas. 
19,33, although from other sources it is known that 
widow-burning often took place in royal families. M., Y., 
Nar. too are reticent about the salā in their metrical 
Smrtis although they fully discuss the other duties of 
the widow. Only later authors such as Daksa 4,18, 
Par. 4,30 f, Vyasa 2,58, the Puranas and the fragments 
of Brh. (25,811), Angiras, Usanas, Ap. etc. offer us more 
or less particular references and descriptions of the Sati. 
Various Commentaries and digests of law from Mit. 
(on Y. 1, 86) up to Jagannatha's Vivadabhangarnava 
(1,917 ff of my Ms.=Colebrooke’s Dig. 42), contain 
collections of these passages, and on this material 
Colebrooke's well-known essay "On the duties of a 
faithful Hindu widow" is based! 

Everywhere however the suicide of the widow appears 
only to be an optional duty, observation of which brings 
great merit according to the Mit., beside which however the 
other alternative of a chaste and retired life (brahma- 


1. Cf F. Hall, The source of Colebrooke’s Essay "On the Duties? 
etc. JRAS 3, 183 ff. (1868). Regarding the well-known passage of 
the Reveda 10, 18, 7, quoted by Colebrooke as documentary: evidence 
for Sati it can hardly besaid that the text has been purposely distorted : 
at least this distortion must have taken place at a very carly dato, 
cf. Ratnakara 442. Originally of course this passage had nothing to 
do with Sati’ and the same is also the case with AV 18 31 
cf. Hillebrandt ZDMG 40, 710. e 
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| oa caryapaksa) has equal merits; neither can it be ex- 
plained otherwise how in the same work the right of inheri- 
tance cf a chaste widow without any son may be recognised. 
If the widow however decides to follow her husband in 
death as Sati it is essential that she should be burnt 
with his body, to the accompaniment of prescribed prayers 
(suhamarana) ; yet if the husband dies and is cremated s hamara- 
abroad she may throw herself alone into the fire pressing a 
to her breast a pair of his shoes (anwmarana). It is rana. 
regarded as a great sin if the widow repents her deci- 
td sion and as a Citibhrastà leaves the pile. 
In certain cases, particularly if the widow is 
pregnant or has a little child she could not be Sati. v" 
The Mit. l.c. also quotes a text which  opposess the burning is 
red: : ; o positively 
Sati in general of Brahman widows and declares it opposed. 
to be suicide which brings to heaven neither the widow 
nor her husband. Yet however this text, in a piece 
with another, should be taken to deal with the 
Anumarana of Brahman widows alone. Also some 
commentators, such as Medhatithi on M. 5,157, and 
Devannabhatta are opposed to Sat. 
T The conelusion may be drawn from this that it was Widow- 
ES never a special Brahmanical institution. Even in the two burning 


$ was not a 
v. great epics it:occurs only rarely. The Ram. contains a few special 


: ; ; : Brahmani- 
occasional references toit butnoneof the widows who figure cal institu- 
7 : 5 tion. 
| in the story burn themselves and it has been taken not 
| improperly as a proof of the high antiquity of the Ram. 
In the Mah. the Sati is somewhat more popular ; thus in 
1,74,46 the Anugamana has been declared to be the duty 
of a true wife, and after the death of Pandu there is a 
row among his widows Madri and Prtha (Kunti) for 
the honour of being allowed to be burnt with him in which 
the former is at last victorious ; yet the Sati is of rare 


1. Cf. M. Williams, Indian Wisdom, 3rd. ed., 315; Hopkins 172f., 
371; Holtzmann 28; Jacobi, Ram. 108. 
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occurrence in view of the enormous bulk of the Mak; and the 
frequent references to widowed princesses in It. 
A great contrast to this is the reference to Satis in 
Satisin historical works and fictions. Thus in the Rajatar. 
frangi. it appears to be a matter of course that at the 
death of a king one or several widows of the same 
should burn themselves with him. After the death 
of king Sathkaravarman his chief queen and two 
other widows as well as four faithful servants of 
the king mounted his funeral pyre (Ed. Stein 5,225 f). 
After the death of Kandarpasithha his widow Bimba 
enters fire as Sati (7,103). In another case the widowed 
queen throws herself on the pile of wood from her carriage, 
and with her three servants and two concubines (das?) 
follow the king in death (7,478-481). The 5. Ucchvasa 


Sati in of the Harsacarita describes in details how even before 

the Harsa- the death of the king Prabhakaravardhana his consort 

j Yasomati along with other queens prepares to follow 
oe him in death as Sati and cannot be swayed 


from her determination even by the pursuations of 
her son Harsa. After the cremation of the royal 
couple also several faithful friends, servants and 
ministers of the deceased king accept death by hurling 
themselves from a high rock. Also in Bana’s Kadam- 
bari (169) Mahasveta has a pile of wood raised for herself 
‘in order to follow her deceased beloved. The Sati 
is also frequently mentioned in the proper sources of 
history—the inscriptions. Probably the oldest example 
known till now of a pillar raised to the memory of the 
burning of a widow is of the year 509-510 A.D?, that is, 
older than the Sati described in the Harsacarita by about 


= S 


1. In the days of Megasthenes however Sati wa 
. : es 
practice. See Mc. Orindle, Megasthenes, Tr. EI 
2. OII 3, 92. 
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acentury. The Sati of a queen of Nepal is mentioned 
in a Nepalese inscription of the year 7051. 
Of the accounts of the classical authors those Sati 

of Strabon and Diodorus Siculus are most important’, mentioned 
: 5 by Greek 

The combat between the two widows of the Indian . writers. 

army officer Keteus for the honour of being allowed 

to burn herself with his body reminds us of the 

above mentioned row in the Mah. Alberuni (2,155 f.) 

says that the Indian widow has only the choice 

between death and self-immolation but prefers the latter 

wr alternative on account of the evil treatment they receive; 

the widows of kings are always burnt even against Sati in 

their will. We have graphic descriptions of later ins- times. 

tances of widow-burning till its abolition by Lord 

Bentinck in the year 1829, e.g. the clear descrip- 

tion of the self-immolation of his aunt by I. C. 

Bose, The Hindoos as they are 273-277. Outside 

the British dominion this custom continued for some time 

longer. Thus in 1839 many widows were burnt with 

the famous Ranjit Singh. In Nepal even in 1877 at the 

death of the Maharaja Jang Bahadur his widow became 

Sati. If the entire:development of this custom is:examined, 

the later and conditional sanction of the Sati in the Sans- 

es krit literature, the fact that it was chiefly practised only Widow- 

íe among the princes and the Rajput chiefs—even now in burning 


. . Q was prao- 
Amber in Rajputana the place where the widows of the  tised only 


; . o : among the 
princes used to be burnt is pointed out—the sacrifice of the royal, 
m. à o A o families. 

favourite servant along with the favourite wives,—all this 

seems to show that as among other nations here too the 
widow-burning was originally practised only by the royal 

families and was spread only gradually among the mass and 

was at last received into the official law of the Brahmans. 


If the widow preferred to live her life was in no way 


1. IA 9, 164; cf. 14, 344, 350. 
2. Cf. M. Williams l. c. 258. 
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enviable, Even the grass-widow (prositabhantrk a) whose 
husband has gone abroad cannot wear ornaments, cannot 
show herself at the window, can use no ointment or any 
other beautifier, cannot loosen her tresses, can enjoy no 
sweet things, cannot go to anybody else’s house or to any 
festivity, ete. The real widow (mrtabharirka) has to be 
even more austere. She should eat only once ma day, 
should not sleep in a bed, should use no scents, daily 
offer sacrifices to her husband and observe vows and 
fasts ; she should go on pilgrimage to sacred places and 
should never pronounce the name of any other man than 
her husband. If she has grown-up sons she lives under 
their protection. If not, she comes under the protection of 
the near or the distant relations of her husband who 
have absolute authority over her. Only if there is 
absolutely no male relations of the husband’s family 
should she come back to her father’s house and 
eventually even come under the protection of the king 
(Nar. 13, 28—31). Of course Nar, who lays down 
this principle also says (1, 36 f) that after the death 
of the father the guardianship of the sons devolves on 
the mother and Sankha or Sankhalikhita remarks that 
even after the death of the father the dependence of 
the children continues so long as the mother is 
alive; yet according to the commentaries these 
rules apply only to that case when the widow is 
capable of managing the family property ; cf. also § 23 f£. 

The widow forfeits her claim to maintenance 
and the right of inheritance allowed to her in the later 
texts as soon as she violates her faith to her deceased 
husband. She is then a “wanton woman" (svairint) and 
even if under the pressure of extreme poverty she surren- 
ders herself to a strangor (Nar. 12,51), she will be 
excommunicated from the caste if she does not perform 
one of the prescribed penances and her touch pollutes 
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everybody who comes near her (Par. 10,26-35) The 
son of a Brahman widow (golaka, randagolaka in the 
modern caste lists)! belongs to the most hated castes who 
cannot be invited to a Sraddha (M. 3, 156, 174). 

Even to this day the harsh treatment of the widow and 
the widowed bride calls for sympathy. She has to lay down 
all the ornaments she has worn hitherto, observe complete 
fast on each ekadasi, that is, twice a month and eat but 
once a day ; she eats no fish nor any food prepared outside 
the house, the hair of the head is often smoothly shaved, 
she has to wear only plain clothes and if rich she has to 
go on pilgrimage to Benares and other sacred places, etc. 
Remarriage or entering into a love affair, to say the 
least, is as much resented as it was before and the reform 
movement started by I$varacandra Vidyasagara in favour 
of widow remarriage has had till now but little success. 
Yet however the English legislature has given a general 
sanction to the remarriage of widows and in connection 
with the law of property it has been taken as a 


maxim that the property which has once devolved upon a 


widow cannot again be taken away from her on account 
of subsequent unchastity. 

Inspite of the stern prohibition of widow marriage 
the older Smrtis recommend the levirate in case the widow 
has no son by her legal husband and therefore receives 
from the Gurus, particularly from the relations under 
whose protection she lives, the appointment (niyoga) to 
raise a son through a surviving brother of her deceased 
husband or, on failure of such a brother, through a near or 
distant blood-relation of him or eventually through a member 
of the same gotra or at least through a Brahmana. 
This son is called Ksetraja and is regarded as the son of 
the deceased and after attaining majority he inherits his 


J. Steele, Castes 91; J. Wilson, Caste 1, 65. 
20 
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property which is managed till then by his natural father 
or by his mother (M. 9, 146, 190; Vas. 17, 65). The 
Ksetraja may under certain circumstances be heir also 
to his natural father as “son of two fathers” (Gaut. 18, 13; 
Y. 2, 127; Vas. 17, 64 etc.; sce below). 

As the express purpose of this levirate is to assure 


the safe continuation of the family, in order to 
Poi one prevent thereby the cessation of the sacrifices to the manes 
cee and the loss of property, it is quite understandable that the q 
living husband too, who on account of impotence or illness 
does not any longer hope for progeny, can himself demand 
levirate. Even the remarriage of the wife of a man who 
has gone abroad and is considered to have disappeared for 
ever (as discussed in §18) is taken to be a case of 
Niyoga by some authors (Gaut. 18, 15—17; Vas. 
17, 75—80). On the other hand the view that more 
than one son may be raised through  levirate 
(Gaut. 18, 8) is condemned by most teachers (M. 
9, 61 etc.) and the permission for Niyoga is generally 
subjected to the fulfilment of a series of strict 
conditions; for instance, the intercourse between the 
appointed (niyukta) pair shall be discontinued as soon E 
as the woman feels herself to be pregnant or should aN 
take place only once, sensuality should have no | 
share in it, legacy-hunting must not be the underlying 
: motive, certain formalities should have to be observed, eto. 
These conditions which can hardly be fulfilled at once 
NE betray the tendency to render this niyoga difficult in 
pde every way or to prohibit it altogether as it is quite 
law-givers. Irrecomcilable with the other principles of Brahmanism. 
It is often openly expressed. Thus Nar. who in 12, 81 
lays down very difficult conditions, brands the 
SUE niyukta with the hated designation punarbhü if 
LA 7 on failure of a brother-in-law she is given away 
to a distant relative (12, 48) Har. 4. 7 alima 


pte = 5s Joe 
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only the eighteenth (according to the reading 
of the Ms, the nineteenth) part of the inheritance 
to a son born of such connections. Ap. 2, 27, 2 ff. 
declares the levirate no longer admissible on account 
of the degeneration of the people of the present day 
and in 2, 13, 6 ff. he points out that the son belongs to the 
begetter and that the sins which men of antiquity could 
commit with impunity on account of the greatness of their 
lustre (fejovisegena) are strictly forbidden among the 

|| i mortalmen of to-day ; Ap. therefore leaves the secondary 

“oat sons unmentioned. Already Aupajandhani, an old teacher of 
the White Yajurveda (Baudh. 2, 3, 33 ff) had expressed 
his disapproval of the levirate and the secondary sons. M. 
9, 64—70 condemns  Niyoga, immediately after 
recommending it, as a beastly custom ( pasudharma) 
which was in vogue only in the reign of King 
Vena and allows it only in the particular case of a 
betrothed bride whose fiancé died before the marriage. 
Brh. 24, 12 point out this contradiction in M. and 
explains it by saying that in the present age the sin of 
Niyoga is no longer permissible. 

"Niyoga is also reckoned among the usages prohibited : 
in the Kali age and therefore in the Smrtis it appears to be Nivoga 
acustom already falling into disuetude which however uc 
was handed down from the Vedic age and therefore had 
at least to be mentioned. Brh. 2, 31 remarks that the 
Khasas form matrimonial alliances with the widows of 
deceased brothers. A kind of Niyoga is mentioned already 
in the RV 10, 40.2 and this passage was well-known 
to the commentators. The epic tradition too knows of Niyoga 
d Niyoga and in the Mah. it is as well theoretically mentioned 
prescribed as it is practically exemplified by the heroes nee 
of the poem ; yet however in the. Niyogas of the epic— Sutras. 


1. Cf. Medh. on M. 9, 66. 
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a ` is—a 
of course this form is also known to the Smrtis—a 


Brahman and not the brother-in-law receives ue aera 
ment, which may also be explained as ur resu ? i 
modification of the text by the Brahmans ioga i e af 
motives: Even in the Srautasütras a kind of sae ? 
the dvyamusyayana or dvipity—is often per 
he is regarded as the son also of his natural fat 


: qd. 
and the Dvyamusyayana is mentioned also 1n the Smrtis. 


At the present day, if not Niyoga, at least marriage 
with the widow of a deceased brother ds of common 
occurrence. Probably it is most popular in the Punjab 
where so much of what is ancient has been preserved ; 
there it is called Karewa and very often causes a man to 
have two wives at the same time 2, 


891. Sonship and adoption. The twelve kinds of 
sonship *, which:to some extent are based on the illicit 
\connections of the mother and for the greater part 
have nothing to do with the blood-relationship of the son 
with the father, are probably the most striking feature 
of Indian family-law. The cause of this abnormal 
importance being attached to male issue is to be 
sought, according to the Smrtis, in the offering of sacrifices 
to the manes which depends’ upon the male issue; yet 
however originally an economic motive was perhaps a 
more important factor in it—to get for the family as many 
powerful workers as possible. The children belong to 


Cf. Hopkins 367 f.; Holtzmann 28—30. 
: Caland, Altind. Ahnencult 197. 

Census of India, 1891, 19, 222 f. There is a kind of yoga 
in Spiti; there Buddhist monks raise a son and heir for a deceased 
brother without male issue (Tupper 2, 189 f., cf. Kohler ZVR 7, 209); 
but it is probably a Tibetan custom. : 

4. Baudh. 2, 3, 11—35 ; Gaut. 28,18 f., 32—34, 39 ; Vas. 17, 1— 
39; Vi. 15, 1—30 ; M. 9,127—147, 158—181 ; Y. 2, 197—122 ; Nar. 
13, 45—49 ; Brh. 24, 12—14 ; 25, 33—45 ; Dev., Yama, Här., Sankhali- 
khita, Kalika and Brahmapuranas (according to quotations). Cf. Mayne 
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the husband—the owner of the wife—even though he is 
not their father (M. 9,48—56), and over and above 
this through adoption he can take into his patria 
potestas other children out of that of another person. 
Yeteven from the very beginning in the Smrtis and in the 
Puranas such secondary sons (putrasthantya,gaunaputra) 
have been regarded as not equal with the legitimate 
sons (awrasa) and therefore a heirarchy of at least 
19 sons has been made among whom each preceding 
member gets the preference over the succeeding ones 
in inheritance. The Aurasa is always at the top of 
the list while the order and nomenclature of the 
others vary according. to particular individual 
opinions and school traditions. A list of 12 sons 
differing a good deal from the ordinary list is found 
in Mah. 1, 120,.32 ff, an enumeration of 5 sons 
in Mah. 1, 74, 99 and -another of 3 sons is found in 
Buddhistic works. 

In the Smrtis generally immediately after the 
Aurasa we find “the son of the wife” (ksetraja) i. e. 
the son raised upon her by the husband's brother 
etc. through Niyoga (§ 20) Five lists mention the 
“son of the daughter" (putrikaputra) in the third place; 
yet in M. 9, 127—140 he has been placed on an equal 
footing with the legitimate son and other authors place 
‘him at least above the Ksetraja though Gaut. however 


i . . E . 
recognises him only as the tenth in the order of sons. 


He is also mentioned in the Mah. 18, 44, 15 and seems 
to occur already in the RV 1, 194, 7 according to the 
old interpretation which however is extremely doubtful. 
As on the occasion of Niyoga here too a ceremonius 


Eon noe aa 
§§ 63 ff. (with tables of the 12 sons according to the above mentioned 


14 authors); Mayr, D. ind. Erbr. 86—128 ; Tag. Lect. 144—166 ; 
Kohler, ZVR 3, 393 ff.; West and Bühler, 3rd. ed., 872—899 ; Leist, 
Altar. Jus gentium 103—111. 
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endorsement taken place by which, there being no male 


issue, the daughter is given away to the bridegroom on the 
condition that his future son should he regarded as the Son 
of his maternal grandfather. According to another opinion 
such a declaration was unnecessary and the daughter | 
was to be regarded as the heiress if the father only wished 
it, or in general if she had no brother with evidently 
o the property according to the general 


better claim t ; ' 
principles of the Indian law of inheritance. For this reason 


already in the Nirukta 3, 5 the warning is given against 
marrying a girl who has no brothers, because the son 
born of such a marriage would belong not to his father 
but to his maternal grandfather. This right of the grand- 
father over his grandson could be bought over from him 


by the bridegroom, but this view is met with only in the 


- commentaries’. The heiress daughter may herself bel 


2 Tio va 
me ous sons 


orn of 


Kiyan 


mother's 
adulterous 
inter- 
course. 


— — uÜ—G— eX 8000 000 00 0 70 
1. Cf Stenzler and Oldenberg on Par. 1, 8, 18 and Sankh. 1, 14, 


regarded as a son, specially according to Vas. 17, 15 and 
she occupies a. high position in the hierarchy of sons’, 
About the different varieties of the “son of the 
remarried widow”: (paunarbhava) see § 15. Out of 
the criminal intercourse of the woman before and 
after her marriage are born the “son of the virgin” 
(künina) corresponding to the Vedic Kuméariputra 
belonging partly to the maternal grandfather and partly 
to the later husband of his mother, the Sabodha i e. 
a son with whom the mother was pregnant even at 
the time of her marriage, be her pregnancy known 
or not, and the "secret, born son” (gudhaja, gudhotpanna), 
ie. the son born of wife's adulterous intercourse, but who 
has seen the light in the house of her husband. The Sahodhal 


16. With Oldenberg I am of opinion that the commentators have 

Eus given this interpretation to the Grhyasütras and that 

uM mate simply Signifies the father of the bride as Bühler too 
translated it in the parallel passage Ap. 2, 13, 12 

2. Cf. Tag. Lect. 147—149. de. 
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and the Guüdhaja are regarded as sons of the husband 
according to the principle pater est quem nuptial demons- 
trant (he is the father whom the marriage proves to bel 
so). The Sahodha is the lowest of these three sons and 
is usually given the eighth or a still lower place, 
probably because marriage with a pregnant woman was 
considered shameful. The Kanina often occupies the 
fourth place and is mostly given preference to the Gudhaja 
who is disgraced with the stain of adultery. 

The adoptive sons are : the “given” son (datla, dattaka), 
who is given away by his parents in adoption, the “made” 
or “artificial” son (kria, kririma), who is adopted when 
already grown up; the son who lets himself be adopted of 
his own free will (svaymdatta); the “expelled” son (apa- 
viddha) whois expelled or turned out by his parents without 
any ground and is adopted as son by another and lastly the 
"purchased" son (krīta) whom his own parents sell to his 
adoptive parents. In most of the lists the adoptive sons 
are—certainly because they have blood-relationship with; 
none of the two parents—placed below the sons mentioned 
above ; so many as four authors assign to the Svayarhdatta 
the last place among the twelve sons just ‘as among 
the 15 kinds of slaves, those who sell themselves are| 
estimated lowest (Nar. 5, 37). Also the place of the 
Krtrima, Apaviddha or the Krita is often the last or the 
last but one. 

The son by a Sudra wife or a Sudra concubine is 
mostly given the lowest place, as also in the Mah., if he 
is not altogether ignored, in conformity with the ruling 
principle of the objectionable character of such connections, 
cf. § 18. 

Already Ap. not only passes over the 12 sons, except- 
ing of course the legitimate son, in silence but also 
expressly opposes the giving away (for adoption) and 


selling of a son when he condemns Niyoga (2, 13, 11; 2, 
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97, 2 ff), which met w 


The .. $ 

subsidiary early period, cf. § ) 
con- 2 . 

demmed in the wedlock to all other sons, whic 

even from E 

Very early the authors generally, 


ith opposition already at quite an 
90, The superiority of the son born with- 
h is accepted by all 
led Aupajandhani even so faras to 
he legitimate son and heir 


ET recognise only the Aurasa as t 


The sons 
divided 
into two 
groups. 


Only the 


Dattaka 
recognised 
in the 
Jater days. 


(Baudh. 2, 3, 33). : 
In most of the enumerations of the 19 sons (also 


in the Mah) they are divided into two groups of six 
each and only the firstisix are recognised as heirs and 
the latter six only as relations but not as heirs to their 
legal father—a distinction which has been taken over 
into the Burmese law along with the institution of the 12 
sons. The latter group of six sons reminds us of the modern 
institution of the Dharmaputra, who as the “duty son” 
or the representative ofa son has only to offer sacrifices 
to the manes and formerly had to set fire to the pyre of a 
Sati if there was no son and heir to do it. The hard rule 
that the superior son should always dispossess the inferior 
son and that the latter has only a subsidiary right of 
inheritance is of course often avoided but in comparison 
with the Aurasa the inferior sons get a miserable portion 
of the legacy, almost next to nothing—only “21 part of it, 
or is only allowed mere subsistence. Brh, who in 25, 
33-41 admits only the Aurasa and the Putrikà or her son 
to be legitimate sons and of course recognises faultless 
adoptive sons and those of a Stdra wife as sons of 
middling quality, goes much further and condemns 
the Ksetraja and other sons of the wife and in 
24,14 declares all the 13 subsidiary sons to be 
no longer in vogue. Otherwise all the sons excepting 
e Aurasa and the Dattaka are usually said to be 
forbidden in the present day” (Kalivarjya) and this is 
also point of view of the later jurists, only besides the 
Dattaka sometimes all the other adoptive sons and frequently 


1. Steele, Castes 185, 226. Of, West and Bühler, 3rd. ed., 891 f 


CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation USA 


A 


THE FAMILY LAW AND THE LAW OP INIIGRITANCE 161 


V at least the Krtrima, are recognised. It is to be considered 
a relic of the high position of the Putrikaputra, that 
where there are no agnate descendants, the son of the ‘ 
daughter is given preference to all other relations in the 
law of inheritance 5, At the present day, at least 
among the higher castes, only adoption is still in 
evidence; yet Biihler (on Vas. 17, 15) has pointed out 
an interesting survival of the old custom in Kashmir in 
which the Putrika is appointed son and heir and on this 
occasion her name too takes the masculine form. 

The more the other kinds of sonship fell into disuetude 
through the advance of morality and the increasing pre- Growing 
valence of child marriage, so that they came to be regarded of he 
merely as an odious privilege of the Rsis of yore, out of GUIDE 
vogue in the present day, the more was the theory of pos 
adoption improved and was at last developed into one of 
the most important institutions of Indian law. The datio 
in adoptionem (giving away in adoption) of a Dattaka is 
a ceremony in which the parents or the father alone or | = 
the mother with the permission of the father give away 
their son before witnesses to the adoptive parents so 
that he leaves his own family for ever to enter the 
family of his adoptive parents. The giving away of the 
son by his own parents is based on their right of disposi- 
tion over the son by force of which they can give him 
away, sell him or turn him out of the house ; in this 
connection the Smrtis refer to the well-known legend of 
Sunahgepa in the Ait. Br. whom his father Ajigarta sold Rn, i 
to King Hariscandra under pinch of poverty and who 
was afterwards adopted by Visvamitra (Vas. 17, 31ff). 
According to this legend which was regarded as the Vedic 
precedent of an adoption ?, the expression @padi in M. 9, 


paw 


ar 


1. Cf. Mayne § 477. 
2. Of. also Nirukta 3, 4. 
PAI 
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aken to mean the need or poverty of the 
original parents and not, as some eee ee 
plained it, the need of the adoptive PN S 3 P^ ten 
lack a son. The only son of the original pou should in 
no way be given away because he is indispensable for the 
continuation of the family ; on similar grounds sometimes 
the giving away of the eldest son i$ forbidden. The rule 
that the adoption must take place in early childhood before 
the sacred ceremonies, viz. shearing of hair of the adoptandus} 
(cada) and his initiation ( upanayand), are performed or: 
when he is not more than five years of age, is based in fact 
only on a text of the Kalikapurapa the authenticity of which 
has been questioned by various commentators; yet 
however it corresponds to the nature of Dattaka-adoption 
in contradistinction to the adoption of a grown-up boy in 
the Krtrima form (arrogatio). The sacred ceremonies 
of the boy must take place in the family of 
the adoptive parents so that he may be fully assi- 
milated to it in conformity with tho principle that 
the adoptandus is the shadow of a real son (adoptio 
imitatur natwram=adoption imitates nature). The 
adoptive son therefore must be of the same status 
and caste as those of the adoptive father; the nearest 
blood relations should in particular be chosen for this 
purpose and according to the commentaries first of. all 
the brother's son and. eventually a distant agnate relative 
should be selected, but never the son of the daughter( 
or of the sister. Of the adoptive parents the 
mother alone has the right of adoption only if the 
father gives permission and a further precondition for 


it is that no son of theirs should he living at the 
time of the adoption. 


168 should be t 


i At the time of adoption the relatives should be 
mvited and the king too should be informed. As in 
the case of every gift, a libation of water (M. 9,168) 
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and a Dattahoma in particular must be offered. The ‘he cere- 
/ adoptive father begs for the son and the original father mone 
gives him away to him. Then the former dresses 
his would-be son in two clothes and  decorates him 
with two earrings and a finger ring. There are other 
ceremonies too. If ata later period the adoptive parents 
come to have a son born in the wedlock the adopted son Prospects 
gets only a fourth part of that son's share. On the of mea 
contrary his prospects may brighten up very much son. 
if the other sons of his original father die and thus 
the legacy of the latter reverts to him. Then he is 
regarded as the “son of two fathers” ( dvyamusyayana)— 
a conception which was originally connected only with 
Niyoga (820) but already Katy&yana expressly extended 
it also to adoption. 
The later jurists have developed a vast law of 
adoption out of the simple but somewhat vague rules of 
the Smrtis! and there is a mass of monographs on it— 
Dattakacandrika, Dattakadarpana, Dattakadidhiti, ee on 
| Dattakamimainsa, Dattakakalpalata, Dattakaumudi, adoption 
Siddhantamafijari, Dattarka etc. Dattakacandrika and 
pe Dattakamimamsa of these works have been translated 
and these translations along with the occasional 
remarks on adoption in works on the law of 
Wi inheritance such as the Mit and the Dayabhaga 
are the principal works on which the verdicts given 
at the English courts and the English text-books on 
adoption are based. With reference to the latter, particu- 
larly to the very exhaustive and instructive treatise 
of Sir R. West, I should like only to remark that 
many of the hazardous theories whieh the court practice 


c 1. CL Vas. 15, 1—10. Baudh. Par. (SBE 14, 334—330) 
E. Bühler JBAS 35 ; Baudh. Gaut. ete. l. c. May. ed. Mandlik 39—46 
|; j > eto. 

m 9. West and Bühler, 3rd. ed., 859—1287. 
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Erroneous is now laboriously and gradually trying to strip off, would 
rronec 


Views ten nover have originated if from the beginning also other 
he mode 6 , oe 
law of works had been consulted than those mentioned aboy e. This 

y that the ceremonies accom- 


E may be said e. g. of the theor 
panying a legal adoption mentioned in the Pru 
quite indispensable and that it is generally inadmissible 
to adopt grown-up or nearly grown-up persons or the son 
of the daughter or of the sister and in general of such 
a person whose mother the adoptive father could have 
married and also the theory that any particular stipulation 
between the parents of both sides is inadmissible in the 
case of a Dvyamusyayana adoption, ete. Modern 
customary law too, about which a few notices will follow, 
shows that these rules of the Smrtis are to be taken 
more as advices than as laws. 

At the present day adoption is extraordinarily in 

Adoption — VOgue, specially among the higher castes who are still 

common ruled by the old belief in the necessity of a son for offering 

India. sacrifices to the manes, and also among the lower castes 
who take the higher castes to be their ideal. A father 
who has no children certainly often postpones the adoption 
till it is too late, be it that he is afraid of the costs of the 
ceremonies of adoption and the maintenance of the adoptive 
son, or that he always hopes for an heir of his own, or 


that, if rich, he fears to come into close intimacy, with the 


family of the adoptive son or to run the risk of having an , 


ungrateful person in his adopted son who may not be 

Nm uu attached to him and may even try to take hislife? Thus 
by {he lt comes to pass very often that only after the death of the 
: husband his widow adopts, of course in his name, and it is 

a disputed point whether a command of the husband 

given before his death for this act is necessary and 

whether the widow has eventually to depend upon 


1. Tag. Lect. 159—166. 
2. Of. West and Bühler, 3rd. ed., 901 f. 
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the permission of the relations; as a rule at least 

the permission of the relations is necessary parti- 
cularly in the case of the succession of great landlords and 
princes'. Even most of the commentators have developed 

out of the Smrtis the’ principle, of course in conformity with 

the spirit of these Smrtis, that the widow too can adopt, 

but there is difference of opinion among them as to whether 

she can do it even without the order of the deceased, 
husband ; the Maytkha?, for example, represents this 

view. 

In the customary law too the lack of one’s own 

son and heir is regarded as the necessary precondi- w 


: ` gr customar, 
tion for adoption and it is also held that the adoptan- law of the 


dus should belong to the same caste and even to the same nod 
Gotra and moreover nearest agnates are preferred but the 
adoption of the daughter's son or even the sister's son 
is not forbidden?. As regards the ceremonies of adoption 
the Sastrins of Bombay hold that the ceremonies prescribed  Geremonies 
in the Smrtis are indispensable, specially the Dattahoma, of adored 
at least among the Brahmans, while in Madras only the eo 
giving away and the adoption of the adoptandus is 
1 demanded; * in the Punjab even the fact of the adoption 
of the adoptandus into the family of the adoptive father 
rs has sometimes to be proved’. That the adoptandus 
Y even without any special condition, retains his right 
of inheritance in his original familya as Dvyamusayana is 
often found at least in Bombay, N. W. Provinces and the 
Punjab?. Thus far it is an adoptio minus plena 


1. Le.; Tupper, 2, 154, 178 f, 8, 90 f; Steele 1. c. 176, 187, 

is 391 ff. ; 420 ff. C£. Kohler ZVR 7, 221; 8, 111. 
| 2. See Mayne $99 for the highly important local variations of 
| j modern Court practice. 
ur 3. Cf. Kohler l. c. 7, 218 ff, 8, 109 ff 
& 4. Westand Bühler, 3rd. ed., 1084. 
S 5. Kohler l.c. 7, 222 (according to Tupper). 

6. West and Bühler, 3rd. ed., 898; Tag. Lect. 166; Kohler l. c. 
223 (acc. to Tupper). 
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(partial ad 2 X 
Smrtis who is of course mentioned only by a section of the 


ancient authors and is mostly declared as no longer in se 
by the later jurists, but in Mithila (Tirhut, the home of Y. 
who in 2, 131 defines the Krtrima to be a son adopted 
by somebody on his own accouut—according to the Mit. an 
orphan is meant by this term whom the QUopuv father 
induces to let himsolf be adopted by holding out to him 
prospects of pecuniary advantage) the Krtrima is still offi- 
cially recognised. There this kind of adoption takes place 
in this way : the adoptandus has himself adopted into 
another family as a son entitled to inheritance simply by 
‘declaring his wish to do so and at the same time retains his 
rights in his own family; thus everybody, without 
distinction of age or family, may be adopted in this form- 
less manner only if he is a member of the same caste’. 
There are lingering traces even-of the purchased 

son (Krita) mentioned in the Smrtis. Thus adoption 
by purchase is found in Guzerat ; it is the only kind of 
adoption among several castes of Madras and in the well- 
known sect of Gosavis who cannot marry, children are 
very often purchased and are regarded as sons in the 
spiritual sense’. In the customary law we may still find 
traces of the pratice of legitimatising the sons of the wife 
born without the wedlock, such as the Kanina, Sahodha, 
Gudhaja sons, as for instance in the Punjab?. For 
the law of the illegitimate sons of Sudra husbands, i. e. 
the lower castes, see $24. 


§ 22. The joint-family. The basis of the Indian 
jomt-family is that the different members of it should 


dwell in the same house, take their meals and perform 
= EE EN AA aaa aaa 
1. Mayne 88 81—87. 
2. West and Bühler, 3rd. ed., 1143 f. 
3. Tupper 2, 185, 203. Cf. Kohler ZNR 7, 209. 
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m 


the divine service at the same time and enjoy their 
d property in common.! The joint preparation of food and 
eating at the same table are the external signs of 


homogeniety in the family as well as in the far wider 
organisations of castes (jadi), and the members of the 
family are therefore directly called the community of 
l ekapakena vasatām i. e. “those who cook in common" 
l (Brh. 25, 6). Itis quite understandable that the Smrtis 
| should attach great importance to the “cult of manes, 
: Gods and Brahmans” and therefore recommend the 
division of property, because in that case the cult which 
was formerly observed jointly would be separately 
performed in each household (l. c.; cf. M. 9, 111). 
The community of property is absolute and according 
to Nar. 13, 38 it includes also cattle and rice as well as 


Commu- 
houses, lands and slaves and even acts of giving and M 
taking, incomes and expenses should have to be done 
by common consent. Ap. and Baudh. do not even differ- 
| entiate acquisition from inheritance. Was. 17, 51 
3 speaks of the self-acquired property of which a double 
share should belong to the earner. According to Vi. 
Ss 17, 1 and Y. 2, 114 the father can divide among his sons 
f in any manner he chooses what he has ea rned himself. | 
i Usually the earnings through learning (among - | 
í : : CORP Individual 1 
the Brahmans) are specially mentioned as indivisible— ^ property 
in the 


chat is to say, the remuneration for teaching a pupil, joint- 
for the recital of Vedic texts, performance of sacrifices etc., family. 
and further, the booties of war (among the Ksatriyas), 
presents from relatives, the dowry and the property of a 
| ; wife, lost properties recovered by a particular member of 

P p; family etc. are declared to be indivisible ; yet however, 

2 every earning, if it is made with the help of the family 
proverty, is to be deposited in the common coffer; thus, for 
example, if a warrior uses a horse or a weapon of the joint- 

t. > GE Tag. Lect. 104—100, 141 f. 
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family, or if a Brahman student leaves his family in the 
care of his brother who is not 8 learned man during mis 
gn land (Vyasa ; Nar. 


stay with a teacher in some forel 
13, 10)—whatever is earned in that way becomes the 
property of the joint-family. 

The compass of the joint-family was and is frequently 
very considerable. Not only parents and children, 
brothers and step-brothers, live on the common 
property, but it may sometimes include ascendants, 
descendants and collaterals up to many generations. 
On account of the custom of child-marriage the 
paterfamilias may become a grandfather even in the 
prime of lifeand often lives even to be 2 great- 
grandfather. Originally the circle of Sapinda-relations, 
connected with one another through the sacrifices to the 
manes, extended from the great-grandfather to the great- 
grandson in the ascending and the descending orders 5 
The great-great-grandson does not belong to it (Baudh. 
1, 11, 9), and thus im the opinion of Devala and others 
the right of inheritance among relations (kulya) living 
together extends to the fourth generation, but by others the 
limits are still more widened or are, in part, narrowed too. 

The patriarch who was at the head of the family, could 
not, as a rule, :be compelled to divide the property and so 
until his death the number of the members of the family 
living with him on the common property would be steadily 
inéreasing, particularly as every male descendant brought 
home a daughter-in-law even in his tender years, the 
daughters even after marriage remained in the paternal 
house till they were 13 years of age and over and above the. 
legitimate sons there were adoptive and illegitimate sons A 
of every kind and besides the legitimate wives there were 
also the concubines. 


1. l.c, 169 f. 
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If the paterfamilias died without previously accom- RUNE 


. $ . E x eye . 3 = . or the 
plishing the partition, his place was taken by his Page som 


eldest son who was either simply regarded as the Bee 
the heir or was at least considered to be the director of o. 
the household and had to look after his brothers and 
relations asa father (Gaut. 28, 3; Àp. 2,14, 6 ; M. 9, 
105—110 ; Nar. 13, 5 ; Mah. 13, 105, 17 etc) According 
to another and perhaps later view the eldest son merits 
this distinction only if he is fit for it and also a younger or 
even the youngest brother may be the chief of. the whole 
family if he is capable because, the fortune of a family 
depends on capacity (Baudh. 2, 3, 13; Nar. 18, 5). 
Of course, disputes might easily arise among the brothers 
over the inheritance and they may go to the length of a iion 
partition ($23); yet even after complete partition a re-union and , 
reunion of 

of the coparceners may take place who are then called partitioned 
Sathsrstins. The inter-relation between the Sarhsrstins is RS 
the same as that between unpartitioned coparceners (Brh. 
25, 72—77) only there is no right of primogeniture among 
them. The rule of Brh. that such re-union is allowed 
with the father, brother, or the father’s brother, may 

; be interpreted, with a section of the commentators, to mean 

that these near relatives have been mentioned only as 

typical examples and that a re-union may include all the 

members who originally belonged to the family in its 

entirety, perhaps even such coparceners who did not origi- 

nally belong to it, cf. § 25. 

The position of individual family-members inside the 
joint-family was. varied according to age, sex and AA 
achievements. According to Nar. 1, 32—42, the head QE eee 
of the family rules over his family as a king rules his tho family 
subjects and a teacher his pupils. His wives and servants 
b. are to obey him implicitly and even his sons continue to 
be dependent on him solong as heis alive eveu when 
they have attained majority with the sixteenth year. The 


22 


ui hi 
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father of the family alone can conclude valid legal 
business and represent the family elsewhere. Whatever 
a minor or unindependent member of the family does is 
no better than if it had not taken place at all. Of course, 
the father’s power of acting ceases if there is doubt as to 
his sanity of mind and according to Har. 4, 3 the eldest 
son may take over the management of the property in his 
place if he is decrepit, (another reading, wasteful), absent 


or ill. See $19 about the rights of the family-head as 4 

The sons the Jord of marriage. He can do whatever he likes with 4 
j dcm his sons—give them away, sell them or turn them out 
= o (Vas. 15, 2); yet the selling of children is forbidden 
poem lalready by Ap. 2, Tag and the turning out ofa son, 
$ x (excepting when he commits a serious crime, was 


rendered punishable (Vi. 5, 163; M. 8, 389 ; Y. 2, 237). 
The earnings of the sons generally belong to the father— 
^3 they are in this respect on the same footing with the 
slaves and the wives (Nar. 5, 14). The supposed exposure 
of daughters in the Vedic literature is based on an 
erroneous interpretation of the expression parasyanti i 
as proved by Bohtlingk (ZDMG 44, 494—490)! The 
Smrtis only say that the father should marry off his 


perm 


N daughters as early as possible? He has to support the = 
d Prost Mgr even if they are widows (Nar. 13, 28); | 
ti J ^ 1 z 
devotion e can however demand from them in exchange absolute 


daughters- devotion so that a present made to a daughter-in-law in 
recognition of her devotion was called is called Padavanda- 
nika Stridhana (Katy). In the teachings about venerable 
personages (Guru) the father mostly stands first: he ig 
the Guru par excellence and therefore he is entitled to the 


— 


1. Yet the exposure of Jivaka who lived to be th ? persona phys - 
Clan of Buddha (see Mahavagea VIO, 1, 4) proves that ee 
e 


of children as not unkno ancient Indi ral 
2 W wn In a 
a. Also Ka Ut. XIII, [5) 


2. Of § 17, 
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first place in salutation ; along with the mother he tops 
the list of those relations who should be saluted not only 
by greeting but also by touching the feet (Gaut. 6, 1ff.).’ 

As in the regulations about greetings so in other cases mhe Hien 
too the mother or the matron (grAin), is frequently placed Kalo of 
at the side of the father. In the enumerations of Gurus matron. 
in the Smrtis she is to some extent placed even above the 
father (M. 2, 145 etc), and the Mah. 13, 105,15 too 
gives the highest place to the mother among the 
4 Gurus. The real as well as the adoptive mother takes 
part in the adoption (§ 20). The calumniations in 4 
which insulting words are said of the mother is punished 
more severely than those about the sister or the daughtor 
(Vi. 5, 33 f). In the law of inheritance, according 
to M. 9, 217, when male descendants are wanting, the 
mother or even the paternal grandmother of the testator 
isto inherit the property and according to M. 9, 190 
(otherwise in 9, 146), the widow has to manage the 
paternal property for the son raised through Niyoga and 
later if male descendants are lacking she is considered to be 
the heiress to her husband ; for details about the position 
of the widow see $8 20, 23 f. 

The privileges of motherhood are certainly as he mosk 
; a rule valid only for mothers of sons; a wife who tion and / 


duties of 
gives birth only to daughters as well as a barren the mother 


wife may be replaced (M. 9, 81). Also the general a s 

opinion about the inferiority and the evil propensities of the 

female sex is to be taken into consideration, according to 

which the woman can never live excepting under guard- 

ianship ; in her old age she should remain under the * 
protection of her sons, when a girl she is protected by 

her father, and when a wife, by her husband (M. 9, 2-18; 


Y. 1, 85; Nar. 13, 31 etc). A gradual independence 


1. Cf. Delbrück, D. indog. Verwandtschaftsnamen 556 ff. 
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of the woman in the field of the partition of property is 
perceptible in the development of the Stridhana 6 25). 
Har. 3,3 gives a graphic description of the duties of a 
woman. She should concentrate all her thoughts 
on her household and her husband, carefully prepare 
the food, eat what remains after her husband and her 
sons have taken their meals, wash the cooking utensils, 
besmear the earth with cowdung (it is done even to 
this day), offer sacrifices to the gods, and before going to 
sleep respectfully embrace the feet of her husband ; she 
Should serve him, fan him in the hot season, support 
his head when he is tired, etc. In her home circle the 
matron rules absolute specially over her daughters and 
daughters-in-law, the principle of seniority, the 
yathapurvam, is expressly extended also over the female 
members of the family (Gaut, 6,3 ff; Ap. 1, 14,9; Mah. 
13, 105, 19 ete.) 

According to this maxim of the privilege of age 
the eldest son can, as already referred to, be the chief of 
the whole family in the case of the death of the father 
or his permanent disability. As the eldest son or brother 
holds a high place in the rules about salutation! and can 
marry before his younger brothers (§ 18)? cannot be 
given away in adoption (§ 21), receives an extra share 
at the time of partition ($ 23) and can alone offer the 
Sraddha and other sacrifices of the family? etc, he is 
considered to be the natural family-head after the 
death of the father. According to M. 9, 213 and Mah. 
13, 105, 7 he forfeits his right of primogeniture if he 
cheats his younger brothers and according to M. 9,214— 
Mah. l.c. 10 the eldest brother can appropriate to himself 
nothing of the common family property without compen- 


1. Le. 560 ff. 
2. Of. Le. 578 ff. 
3. Gaut. 5,7. Cf. Tag. Lect. 109. 
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sating for it to his brothers. According to Narayana this 
rule is applicable to every member of the family who 
may manage the property of the joint-family. 

In this connection let it be mentioned, though it has been 
already roferred to, that a younger brother or a collateral 
becomes the head of the family if he is particularly fit 
to be so, but according to Sankhalikhita he can be so only 
with the consent of the eldest brother. Such a property 
manager, whoever he may be, is rewarded by his 
brothers for his labour and receives presents (Nar. 13,35). 
He may claim however no further privileges and along 
with the other members of the family he too has to bear 
the burdens of inheritance such as the maintenance of 
the widows and the daughters of deceased brothers, 
marriage of the daughters, initiation of minor brothers, 
payment of the debts of the father etc. (Nar. 13,26 f. 31 f. 
eto). Also the members of the family rendered ineligible 
to inheritance by illness or corporeal defects etc, are a 
burden of the inheritance (§ 23), while on the contrary if 
a brother though able to work does not work for indolence, 
he may be compelled to separate from the joint-family 
with a small compensation.’ The sons had more difficulty 
with a father who badly managed the family property 
and therefore it was in the interest of the family 
principle not to maintain the patria potestas in all its 
rigours but also to afford the sons a direct right of protest 
and a claim to property. Thus the principle was develop- 
ed thatthe father and the sons have equal right of dis- 
position on. the property inherited from the grandfather 
(Mi, 17,2; Y. 2, 121 etc) According to the later texts 
even the immovables and the slaves acquired by the father 
himself cannot be sold without consulting all the sons 
about it and usually when giving away or selling a family 


1. M. 9,207 ; Y. 2,116; cf. l. c. 97 f. 
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property the consent of all the members of the family is 

needed’. 

* The menials formed a part of the Indian family 
O88 in ithe case of the family of Roman law and they 

Slaves and Were without doubt, very numerous as at the present 

E of day. Nar. 5, 2—43 distinguishes between labourers 

P (karmakara) and slaves ( dasa) 3 the Kautumbika who 

occupies the confidential post of a manager or the major 

domo belongs to the former category ; the slaves are 
of 15 kinds according as they are bought, born in the 
house etc. Details about the slavery which as a rule 


E is of a very mild form will be dealt with im the State 
=o Antiquities? ^ Besides the relations the Acarya, Rtvij 
= The and other spiritual advisors and chief priests are frequent 


E o guests in the house who hardly restricted themselves only 


to one such visit in a year according to the Smrti-rule Le 
Even now the undivided property of a family is con- 
sidered to be the normal state of things until the proof 
is produced that a partition has taken place?. The 
presumption of a joint-family is stronger in proportion 
as the family-members living together are closely related 
and therefore among brothers it is more easily acknowledged 
than among cousins etc”, but, as laid down in the Smrtis, 
s it does not extend to beyond the fourth generation. In 


Eat 


The joint Bengal’ the father of the family exercises a 
— family of È 5 : 
- Bengal. despotie sway over his family; he makes arrangements 
1. Le. 84, 86. 


2. dasakammakarü is a word of very frequent occurrence in the 
Jatakas. Tr. 

8. See £-n. 5, p. 95. Tr. 

4 M.3, 119: Nar. 3, 9—11 ete. Cf Weber, I. St. 10, 125; 
Delbriick l. c. 567 f. 
5. West and Bühler, 3rd. ed., 601, 651 f. 
6. Of. the decision in Mayne § 241. 
3 E B. Mullick, Essays on the Hindu Family in Bengal (Calc. 
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for the education, livelihood and marriage of his sons and 
daughters, himself takes the earnings of all the family- 
members and determines all expenditure. Beside him 
the Grhini too carries on a no less strict government over 
the daughters, daughters-in-law and the maid-servants ; 
she looks after the cooking, remains content with simple 
food, mostly the remains of her husband’s meal which 
she never takes in his presence, lives a simple and 
frugal life and is generally bigoted and superstitious. 
After the Saxsk&ras prescribed in the Smrtis, particularly 
the investiture of the sacred thread, are performed, the 
sons are married at a tender age and have little power in 
the management of the property. Only a relic of the right 
of primogeniture may still be traced in the fact that posts 
of honour devolve on the eldest son. Servants and slaves, 
relations on visit, often 6 to 20 in number, the Guru and 
Acharji (acarya) complete the personnel of the joint-family 
of Bengal. 

Outside Bengal the principle based on the 
above-mentioned texts of the Mit. is observed, viz. every 
member of the family immediately on his birth is entitled 
to a share of the joint-property and therefore must be 
consulted in case of sale or disposition of same? This 
principle is hardly reconcilable with the right of primo- 
geniture and the unlimited patria potestas ; yet they are 
frequently still observed particularly among noble families, 
inasmuch as after the death of the father the eldest son 
receives’ the family idols (as prescribed in Har. 4, 15), 
represents the family at the sacrifices to the manes, 
marriages, depositions of evidence and similar other public 
duties, or, as prescribed in the Smrtis, takes over the 
management of the property or even the whole in- 


ee aana 


1. Before the abolition of slavery. Tr. 
9. Qf. Tas. Lect. 109—113 ; Mayne 88 226 f. 
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s !. The institution of “joint-family” is spread all 


TINA CA 


dia and is found even in the customary law of the 


$23. Partition. So long as the property consisted 
almost exclusively of immovables the joint-property of the 
family certainly appeared to be the best arrangement 
suited to the economic condition. Traces are not wanting 
to prove that even whole villages formerly used the fields 
in common as it is found in the Punjab even to this day 
(§ 26). At all events, the lists of impartible properties 
(avibhajya) in the Smrtis, often very comprehensive in 


. themselves, indicate that there was a time when the 
family property was indivisible, as is the case, 


among the Tarwaads of Malabar at the present day. Thus 
according to Usanas the income out of (or claim to) 
sacrifices, fields, writings, prepared food, water 
and the wife’s property should remain undivided among 
the relations (sagotra) up tothe thousandth generation. 
Sankhalikhita mentions among impartible properties a 
house (na vastuvibhago, instead of which however a few 
commentators read casti vibhago). Even according to Brh. 
25, 93 the relations (sapinda), whether their property is 
undivided or partitioned, have equal rights as far as the 
immovables are concerned, because nobody can give away, 
mortgage or sell the immovables alone. Elsewhere 
this author of course takes a more advanced view and 
lays down (l. c. 79-86) how things declared to be 
indivisible by previous authors? can be partitioned. 
Thus the clothes and ornaments should be sold and 
then the proceeds of it divided and the same with the bonds 


A Steele, Castes 178 f., 228 f., 417-419. Cf. also Tupper 2, 188 
etc. ; 


2. Tupper 2, 70 f., 137 f. ete. Cf. Kohler ZVR 7, 195 : 
; . Of. , 195-201. 
8. Cf M. 9, 219; Vi. 18, 44 ; Gaut, 28, 46 f. Lu 
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of debt—the debt is realised and the sum is then 
divided ; prepared food is exchanged for unprepared food ; 
the water of a well or a tank should be used according to 
need ; male and female slaves should be divided or work 
alternately in the houses of the coparceners ; fields and 
embankments are to be divided pro rata parte (into shares 
agreed upon), the pasture ground and the common roads 
are to be used in the same manner. Only the presents 
of the father-in-law to his daughters-in-law are not 
included in the partition even in the opinion of Brh. 

If a partition took place, as the will is not known in 
Indian law, the only influence the father could 
exercise on the determination of the shares was to 
undertake the partition himself. The partition by the 
father is even a Vedic custom and the passage TS 
3, 1, 9, 4, which declares that Manu divided his property 
among his sons, is even specially referred to in the 
Smrtis (Baudh. 2, 8, 2; Ap. 2, 14, 11) Originally on 
the strength of his paternal authority, he could deter- 
mine the portions just as he liked, but later he was 
subjected to various restrictions, see below. Whether 
and on what occasion the father can be compelled by the 
sons to undertake the partition is doubtful. Thus accord- 
ing to Har. 4, 2 the partition can be made against the 


‘will of the father if he is aged, insane or sickly. But 


this passage cannot be found either in the Ms. of Har.’s 
Dharmasttra nor in the numerous quotations and more- 
over it cannot be well-harmonised with 4, 3 where it is 
laid down that in such a case the management of the 
property should be taken over by the eldest son. In 
other works, such as in the Mit. on Y. 2, 114, in the 
Dayabhaga 41 etc. the same passage is ascribed to 
Sankha or Sankhalikhita but very often with the insertion 
of the negative particle na, so that the meaning is quite 
the opposite and the division of property against the 
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HINDU LAW AND CUSTOM 


will of:the father is thereby altogether forbidden ; and as 
another passage of this author likewise denies ule sons 
the power of partition during the father’s life-time, this 
reading is probably the right one. Also according to 
Gaut. 15, 19, sons who have extorted from the father a 
partition of the family property against his will, 
should not be invited to a Sraddha. For this reason 
Gaut. 28, 2 allows a partition by the sons during the life- 
time of the father only with the consent of the latter. 


Also Baudh. 2, 3,8, Nar. 3, 3, Brh. 25, 1 ete. mention 


this partition with the father's consent. 

It is also disputed whether the partition should be 
deferred till the death of the mother if the sons wish 
to divide after the death of the father. According 
to M. 9, 104, Y. 2, 117 the sons should divide 
"after the death of the father and the mother" or "the 
parents", because, as M. says, they have no authority over 
the property so long as the two parents are alive. Sankha- 
likhita expresses this still more distinctly with the words 
"so long asthey have the father they are not independent, 


and the same. so longas the mother is alive" ; yet this ~ 


quotation appears only in the works of Bengali authors 
whose reading of the above-mentioned text about the 
partition against the will of the father is different from 
that of other authors. Also according to Nar. 1, 36 f. 
the sons can never be independent even if they are 
of age so long as their parents are alive and after 
the death of the father his authority devolves on 
the mother and only after herdeath, on the eldest son ; 
yet the same author also lays down in 13, 3 in agreement 
with Gaut. 28, 2 and Brh. 25, 1 thatthe partition can take 
place even in the life-time of the mother if she is too old 


to give birth to any more children and in 31, 28—31 ' 


1. Cf. Tag. Lect. 98 f. 
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speaks of the guardianship of the relations and the sons 
over the widow, cf. §20. There was thus in any case 
a view according to which after the death of the 
testator the management of the property at first devolved 
on his widow; perhaps the main purpose of this 
rule was to provide for such cases where the sons 


were not yet grown up and the daughters were. 


not yet married what is often mentioned as the necessary 
precondition for a partition among the brothers. Most 
authors however are of opinion, expressly or tacitly, 
that the death of the father is the only precondition for 
partition among brothers or collaterals’. The social 
death of the father is often considered to be equivalent 
to his natural death, viz. if he retires into the forest 
according to the laws of the Smrti or joms a spiritual 
order or is excommunicated out of the caste". 

The manner in which the partition is to be made is 
determined chiefly with reference to the age of those who 
are going to divide, at least according to the oldest aut’ vs 
and also the TS 2, 5, 2, 7. The most ancient rules » 
certainly those which allow a special extra share of the 
family property to each of the sons according to the 
hierarchy of age, particularly however to the eldest son, 
and in the case of polygamy also according to the order 
in which their mothers were married to their father. Thus 
according to Gaut. 28, 5-8 the eldest son should receive 
1/20 as a preferential share ( uddhara) over and above a pair 
(of kine and similar domestic animals), a cart along 
with a yoke of oxen having incisors both above and 
below and a bull; the middlemost son receives the one- 
eyed, old, hornless and tailless domestic animals if there 


“1 Nar. 13, 3 ; Har. 4, 7. 


9. Gant. 28, 1; Har. 4, 4: Baudh. 1, 14, 11; Vi. 17, 23; Vas. 


17, 41. 81 ete. 


3. Har. 4,5; Nar 13,3; Cf. Dayabh. 34 (Colebrooke 1, 32 E 


Nar. 13, 25 etc. 
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will oftthe father is thereby altogether forbidden ; and as 
another passage of this author likewise denies the sons 
the power of partition during the father’s life-time, this 
reading is probably the right one. Also according to 
Gaut. 15, 19, sons who have extorted from the father a 
partition of the family property against his will, 
should not be invited to a Sraddha. For this reason 
Gaut. 28, 2 allows a partition by the sons during the life- 
time of the father only with the consent of the latter. 
Also Baudh. 2, 3,8, Nar. 3, 3, Brh. 25, 1 ete. mention 
this partition with the father’s consent. 

It is also disputed whether the partition should be 
deferred till the death of the mother if the sons wish 
to divide after the death of the father. According 
to M. 9, 104, Y. 2, 117 the sons should divide 
"after the death of the father and the mother" or "the 
parents", because, as M. says, they have no authority over 
the property so long as the two parents are alive. Sankha- 
likhita expresses this still more distinctly with the words 
"so long as they have the father they are not independent, 


and the same.so longas the mother is alive" ; yet this © 


quotation appears only in the works of Bengali authors 
whose reading of the above-mentioned text about the 
partition against the will of the father is different from 
that of other authors. Also according to Nar. 1, 36 f. 
the sons can never be independent even if they are 
of age so long as their parents are alive and after 
the death of the father his authority devolves on 
the mother and only after herdeath, on the eldest son : 
yet the same author also lays down in 13,3 in agreement 
with Gaut. 28, 2 and Brh. 25, 1 thatthe partition can take 
place even in the life-time of the mother if she is too old 


to give birth to any more children and in 31, 28—31: 


1. Cf. Tag. Lect. 98 f. 
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speaks of the guardianship of the relations and the sons The real 
over the widow, cf. §20. There was thus in any case mol a 
a view according to which after the death of the 
testator the management of the property at first devolved 
on his widow; perhaps the main purpose of this 
rule was to provide for such cases where the sons 
were not yet grown up and the daughters were 
4 not yet married what is often mentioned as the necessary 
i precondition for a partition among the brothers". Most 


4 authors however are of opinion, expressly or tacitly, Por 
3 i that the death of the father is the only precondition for Dur 
partition among brothers or collaterals?, The social eth i or 
| death of the father is often considered to be equivalent social. 
| to his natural death, viz. if he retires into the forest 
| according to the laws of the Smrti or joins a spiritual 
S] order or is excommunicated out of the caste’. 


The manner in which the partition is to be made is 

determined chiefly with reference to the age of those who 

are going to divide, at least according to the oldest authors 

and also the TS 2,5, 2,7. The most ancient rules are 

certainly those which allow a special extra share of the 

family property to each of the sons according to the 

hierarchy of age, particularly however to the eldest son, 

= and in the case of polygamy also according to the order 
in which their mothers were married to their father. Thus aa 
according to Gaut. 28, 5-8 the eldest son should receive of par a 

Joo as a preferential share (uddhara) over and above a pair 

(of kine and similar domestic animals) a cart along 

E with a yoke of oxen having incisors both above and 

k below and a bull; the middlemost son receives the one- 

eyed, old, hornless and tailless domestic animals if there 

k Uis Nar. 13, 3; Har. 4, 7. 
9. Gaut. 28,1; Har 4,4: Baudh. 1. 11, 11; Vi. 17, 23; Vas. 
ES 17, 41, 81 ete. 
b i 3. Har. 4,5; Nar 13.3; Cf. Dayabh. 34 (Colebrooke 1, 32 f.) 
| Nar. 19, 25 ete. < 


CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation USA 


— IP TE RE, ja et 


HINDU LAW AND CUSTOM 


are more than one such animals ; to the youngest belong 
the sheep, corn, iron utensils, a house, a wagon with team 
as well as one of each of the (remaining) animals; the 
residue is divided equally. 
While the lists of the items of property mentioned 
here and elsewhere indicate the almost exclusive pursuit 
of agriculture, the purely arithmetical calculation of 
shares in other rules of partition, such as Gaut. 28, 9 I 
M. 9, 112 ff. etc., are applicable also to property earned 
through commerce and industry. Analogous proportional 
numbers are used to indicate the shares of inferior, illegitimate 
and adoptive sons and not only the Smrtis but also the Mah. 
13, 47, 4 ff. prescribes a system of partition in the ratio 4: 
3: 9: 1 specially for the sons of a Brahman by different 
wives of the four castes, and Vi. 18, 1-40 develops this 
system casuistically for all possible analogous cases. Yet 
not only unequal marriages were disapproved already at 
an early period (§ 18) but also the theory of the right of 
primogeniture and in general that of unequal division of 
property met with determined opposition already at a very 
early period and it was recognised only as a local custom 
(Ap. 2, 14, 6 ff) beside the theory of equal shares men- 
tioned by all the authors and it is later reckoned among 
the obsolete customs. 

In a partition taken up by the father the patria potestas 
too of course came into consideration which finds significant 
expression in the rule of Har. (4, 5) that the father is to 
become a pious hermit or a beggar after the division 
of his property or retain the greater part of the property 
or even take back something from the shares of his sons 
as necessity may arise or even concede still more to the 
sons. On the other hand, according to Har. 4,4, after the 
death of the father a partition should be made only in 
equal shares. Even later authors such as Y. 2,114, Nar. 
13,15, Brh. 25,4 recognise the absolute power of the father 
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to determine the portions of the sons as he chooses. Yet 
a restriction was imposed on the will of the father by 
means of the distinction made between the inherited family 
property and one’s own acquisition (cf. § 22) ; the father 
might have a free right of disposal only over the latter 
while the father and the sons had equal right on the in- 
herited property, so that the sons could claim an equal 
share with the father in a partition (Vi. 17, 11. ; neo 
2,114, 121; Brh. 25, 9.4). It is doubtful, whether the 
rule that the father may reserve a double share for himself 
(Y. 2, 123 ; Nar. 13,12 ; Brh. 25, 5) is also to be applied 
only to the father's own acquisitions. 

That the father reserved for himself a greater portion 
was all the more justified inasmuch as under certain cir- 
cumstances he had to provide for his wife and the son born 
after the partition(vibhaktaja) though of course there is the 
rulethat the partition should take place only when the 
parents are sufficiently advanced iu age (Nar. 13, 3) ; 
there was however difference of opinion as to whether the 
Vibhaktaja might claim only the property of his father or 
was also to be provided for by his brothers (Gaut. 28, 29 ; 
M. 9, 216 ; Nar. 13,44 ; Vi. 17, 3; Y. 2,122 etc). In a 
partition the shares of the grandsons and the great- 
grandsons shall be adjusted per stirpes (according to 
fathers) (Vi. 17,23 ; Y. 2, 120, Cf. § 22). 

The wives and daughters were without doubt 
originally entitled only to maintenance and it is 
disputed even if they can retain their ornaments and 
the presents received from their relations when partition 
takes place (Ap. 2,14,9, cf. M. 9.200 ; Vi. 17,22). Accord- 
ing to Vi. 15,31 the brothers have to provide for the 
marriage of their sisters in a manner befitting their posi- 
tion and according Vi. 18, 34 f. they must also give them 
an adequate share of the property and to the mother they 
shall give a son's portion. The latter rule is given also by 
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Y. 2, 123 and in 2,115 he affirms that even when the 
father undertakes the partition each of his wives should 
have a share equal to that of a son excepting when they 
have previously received presents by way of Stridhana ; 
according to 2,124 a daughter should receive '/4 of a 
son's portion to meet the expenses of her marriage. Nar. 
18,19 £, 26 f. speaks of a partition only among the brothers : 
they should give the full share of a son to the mother and a 
smaller share to the unmarried sister, they should provide 
for the wife and the daughter of a brother who has no 
son—the latter however only till her marriage. M. 9, 118, 
Brh. 25, 64 and Katy. 24,3" again speak of the fourth-part 
share of the daughter, but those commentators are probably 
right who take this term solely to mean a sum sufficient 
to cover the expenses of the marriage and the wife’s share 
too, which is equal to that of a son, is explained to be 
nothing more than a life annuity in conformity with the 
rules about the dependence of the sex, cf. § 24. 

According to Gaut. 28, 43, Baudh. 2,3, 37 ff. ete., those 
who are incapable of work or trade on account of physical, 
spiritual or moral defects are excluded from the inheritance 
such as, for example, those who are blind, dumb, deaf, lame, 
impotent, castrated, half-witted or deranged in mind or those 
who are suffering from an incurable disease, lepers, and 
those who quarrel with their father or have cheated their 
brothers or in general have committed a heinous crime 
which is punished with excommunicationu out of the caste, 
ete. Such family-members who are refused inheritance 
can claim only maintenance for themselves and this claim 
too is refused in the case of the excommunicated person 
(patita) ; however, the Patita may regain his position in 
the caste by performing the prescribed penances and thus 
the ample grounds for excommunication probably, on the 


1. Bandyopadhyaya, Katyayanamatasatigraha, verse no. 754. Ty. 


CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation USA 


a 


v 


| n 


E 
4 
© 
SAN 
| 
| 
g 
D 
A 
| 
a s 
» 4 
| & 
| 
| 5. 


THE FAMILY LAW AND THE LAW OF INHERITANCE 183 


whole, served only to bring profit to the Brahmans by 
means of the penances prescribed by them." 

Only later authors like Nar. 13, 40, Brh. 8, 5 refer to And 
the authentication of a partition by. a document 2 partition. 
(vibhagapattra). A disputed ^ partition may also be 
ascertained by circumstantial evidence, such as if the 
relations perform the domestic sacrifices and their businesses 
separately, if each of them has his own household or if 
they possess movable and immovable properties and slaves 
separately, or give evidence for one another and go 
security for one another, which is allowed only to those 
relations who have divided their properties, eto. 

In the epoch of commentators very important local 
differences cropped up, specially between Bengal and the To ES 
other provinces ? This may be taken to be an indication Pere 
of the fact that also the differences in the Srmtis regarding diu 
the law of partition are for the most part or almost wholly Bots 
based on the differences of desadharma. The customary 
law too shows various phases which often perfectly agree 
with the Smrtis. Thus in the customary law of the 
Punjab the father's absolute authority to dispose ofthe Partition 
immovable property is curbed by the right of the sons in Punan 
and other agnate relations but not his authority over the ENE 
movable property and that again only with reference to the 
immovable property which has been inherited in contra- 
distinction to his own acquisitions 3 In most cases only the 
sons or the nearest heirs, in Sialkot however all the descen- 
dants of the same great-grandfather, have the right of pro- 
test if the father sells the property. The father cannot be 
compelled to undertake the partition during his life-time, 
but itis equivalent to his death if he enters a religious order 


and partly also if he changes his religion and loses his 


1. Cf. Tag. Lect. 271— 282. 
9. l. c. 107—143. 
3, Tupper 2, 163—171, 206. CE. Kohler ZVR 7, 195—201. 
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caste. The head of the family may divide the family 
property according to his will, all the same whether 
further children may be expected or not, only, 
if the division is unequal, it need not be ac- 
knowledged any longer after his death when every 
member of the family entitled to inheritance may demand 
a partition. The women receive no share unless on 
failure of male descendants, see $ 24. 


824. Law of heirship. In the joint-family every 
fully authorised member is entitled to the privileges of a 
member of the family simply on account of his birth and 
the two expressions dayada “coparcener, heir" and 
sapinda “one who takes part in the funeral oblation, agnate,”’ 
are therefore often used one for another. The latter term 
indicates a more primitive character of the Indian law of 
inheritance—its close connection with the sacrifices to 
the manes. “He who inherits the property, offers also the 
pinda” says Vi. 15, 40, and vice versa, he who offers the 
pinda, i. e. performs, with the consent of his relations, the 
funeral ceremonies for a deceased person, is frequently 


- regarded to be the heir to the deceased according to 


popular conceptions. The juridical significance of 
this rule should not however be over-emphasieed. It 
is an exaggeration to consider the law of inheritance 


to be merely spiritual law in which the per- 


formance of the usual funeral sacrifice is rewarded 
with the claim of inheritance’. Of course in most cases the 
two coincide, yet however Pindas are given, for instance, also 
to the three female ascendants and the three Matamahas, 
i.e. the father of the mother and his two male ascendants, 
although the offerer of the Pinda does not inherit the 
property of these relations. 2 


Å= I 
E s Coen On the deficiencies in the present administration 


- 2. Cf. Tag. Lect, 168—176 ; Caland, Altind. Ahnencult 163, 
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The sons have the first claim on the legacy (riktha) 
of the father, primarily the sons born within the wedlock 
and then the secondary sons according to those authors 
who permit Niyoga, adoption and other forms of sub- 
stitution. About the partition among the brothers and 
the share of a son born within the wedlock after the parti- 
tion has taken place, seo $$ 23 and 21. Among the Sudras 
the father can give the full share ofa son even to an 
illegitimate son, but after the death of the father the 
brothers have to give him only half a share ; if he is the 
only son and if there is no grandson of the testator by a 
daughter, then he receives the whole property (M. 9, 179 ; Y. 
2, 133 £). An explanation of this rule will be found in the 
despised position of the Sudras for which reason only the 
lowest form of marriage was prescribed for them and their 
marriage was considered to be no higher than illicit con- 
nections (Baudh. 1, 20, 14—16 eto.). 

After the sons come the sons ofthe sons and after 
them their sons; the three descendants and the three 
ascendants along with the testator form the 
close body of Sapinda relatives (Baudh. 1,119; M. 
9,137,186 f. etc.) which illustrates the connection of the 
funeral ceremony with the law of inheritance. Yet however 
the word Sapinda also often signifies all the agnates (such 
as in Was. 17,81 ; Ap. 2,14,2) and the same is the case 
more or less also with the other expressions by which 
distant relations and members of the family entitled to 
inheritance are designated, such as Sakulya, Sagotra, 
Gotraja, Bandhu, Bandhava, Jüati etc. (M. 9,187 ; Baudh. 
111,12; Gaut. 28,21; Vi. 17,10 £; Y. 2,135; Nar. 
13, 51 ; Brh. 25,59,62 etc). Near relations exclude the 
more distant ones (M. 9,187 ; Ap. 2,14,2). For that reason 
not infrequently, the father or the two parents or the 
brothers are mentioned at the top of the agnates (M. 
9,185; Vi 17, 6 ff; Y. 2,135 ; Brh. 25, 67, 63 etc.). 
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According to Gaut. 28,27 the eldest brother is to be regard- 
ed as the heir to those brothers who are not reunited.' 

The assignment of shares to the female members of 
the family—particularly to the widow of the testator— 
was a disputed question in the inheritance of a man who has 


died without male issue. According to Baudh. 2, 3 46 (and. 


even according to Nirukta 3, 4) the women are incapable 
of inheriting and this is proved by a Vedic passage (TS 
6, 5, 8, 2) which however refers only to the Soma sacrifice. 
Also Ap. 2,14, 2-4 does not at all mention the widow:and 
mentions the daughter only subsidiarily after the 
Sapindas. Gaut. 28, 21 adds to the above-mentioned heirs 
also the widow wherewith according to Haradatta is 
only meant that the heirs should look after the women 
or should eventually make over to them a portion of the 
fields sufficient for their maintenance’. According to 
Gaut. 28, 22 there is another possibility of women’s in- 
heritance if the widow raises a son by Niyoga ($ 20). Vas. 
17, 55-66 has only this alternative in mind. Also Har. 
4, 9 allows only the maintenance to the widow. Sankhali- 
khita on the other hand refers to the parents or the eldest 
wife for inheritance directly after the brothers. Vi. 
17, 4 ff. and Y. 2, 185 f. even mention the widow and then 
the daughters—perhaps a relic of the privilege of the 
daughter, see $ 21—as the nearest successors when male 
descendants are lacking. 

It is perhaps no mere accident that just these two 
authors insert also the Bandhu before or after the distant 
family members. The expression Bandhu is of course un- 
certain and may signify any relation in general? Yet 


1. If they die without leaving male issue. 77. 

2. Cf. Tag. Lect. 193, 286. 

3. Apararka or Y. I, 108 expressly says that Bandhavas are the 
relations of the mother’s side ( M441: ATSISAT: ): very probably the 
word Bandhu too is primarily of the same meaning. Tr. 
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primarily the brother of the mother is understood by it and 
according to an oft-quoted text, there are in particular 
nine Bandhus : the sons of the sister of the father, the sons 
of the sister of the mother, the sons of the brother of the 
mother, then the sons of the grandfather’s sister, grand- 


-mother’s sister and of the grand-father’s brother and finally 


the sons of the maternal grand-father’s sister, the maternal 
grandmother's sister and the sons- of the maternal grand- 
mother’s brothers. 

The share of the cognates in the inheritance 
is, of course, to say the least, a secondary  prin- 
ciple like the apportioning of the women. According to 
M. 9, 217 (cf. Brh. 25, 63), when male descendants are 
lacking, the mother and even the grand-mother of the 
paternal side is entitled to inheritance ; but it is directly 
in contradiction to the above mentioned rules of succes- 
sion and is perhaps a later interpolation’. According to 
Nar. 13,28 £, 51 £, the widow can claim only maintenance 
and even that only if she lives a chaste life ; on the other 
hand, the daughter may inherit and Nar. also mentions 
the Bandhavas as heirs. The sister too is often mentioned 
as acoparcener along with the brothers, yet it is not meant 
that she should get a full share, see § 23. In the fragment- 
ary Smrtis the widow’s right of inheritance is often re- 
cognised, yet however it is subjected to certain conditions. 
Thus according to Vrddha M. (ed. Herberich) 92 the 
sonless widow is said to receive the whole property of her 
husband ifshe leads a chaste and strictly religious life. 
Brh. 25, 46-71 gives a series of very exhaustive though 
of course also highly contradictory rules about the right 
of inheritance of the widow, mother and daughter. The 
widow is the surviving half of her husband and should 
therefore inherit his whole property, yet however only 


1. Mit. on Y. 2, 136 (Colebrooke 2, 6, 1). 
2, Bühler SBE 25, LXX. 
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under the condition that she performs his Sraddha and 
other pious and charitable acts, or she should inherit only 
the movable property and even that only if her husband 
were nolonger living in a joint-family with his agnates 
or on the whole she should receive only a maintenance. 
According to Katy. 24,55 ff the chaste widow should 
inherit the property of her husband, male descendants 
failing, yet she cannot give away, mortgage or sell her share 
of the family property and must live with the agnates of 
her husband and the latter shall receive the property after 
her death. If she proves to be stubborn and wilful the agnates 
need give her only a small pittance. ‘These striking 
differences of treatment are perhaps, for the most part, more 
apparent than real. The widow has to be looked after in 
quite a different manner if there is Niyoga. Even 
if she is declared to be the heiress to her husband, she 
could not freely dispose of his property, but remained 
completely under the control of his nearest agnates under 
whose protection she lived, cf. § 23. 

If there is no relation to inherit, the property reverts 
to the king (Gaut. 28, 42 ete). Thus if a merchant on a 
sojourn from outside dies in his kingdom, even in such a 
case, the king shall seize his property ; if any direct heir 
(dayada) or relation (bandhu, jilati) does not turn up 
within ten years to claim the property, then the king 
retains it (Nar. 3, 16-18). Perhaps Indian princes made 
a still more extensive use of this law of reversion than is 
permitted in the Smrtis. Thus in the Sakuntala 138 f. 
(ed. Pischel) it is considered self-evident that the pro- 
perty of a rich merchant shipwrecked in the sea, amount- 
ing to several millions, should go to the king if the merchant 
hasnoson. King Kumarapala after his return voluntarily 


resigns his claim on the property of those who . 


1 Bandyopadhyaya, Katyayanamatasaügraha, ‘verses nos. 708 ff. 
Tr. 
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THE FAMILY LAW AND THE LAW OF INHERITANCE 


died without any son to succeed them (Bühler, 
Hemacandra 30). 

According to the Smrtis the property of a Brahman 
should not on the whole be subjected to this law of reversion 
but should go to the spiritual teacher or pupilor to the 
fellow-student of the deceased orto the community of 
Brahmans, particularly to the learned Brahmans, cf. § 25. 
The verse (Baudh. 1,11, 16; Vas. 17, 86) quoted as proof of 
this, according to which the property of Brahmans is 
worse than poison, is frequently found also in the in- 
scriptions. The privilege here allowed to the Brahmans 
reminds one of the special favour shown to the Brahmans 
when a treasure is discovered which otherwise reverts to 
the king (M. 8, 30 ff. etc.). Perhaps the uncertainty of 
the Smrti rules about the right of inheritance of distant 
relations is to be attributed to this law of reversion to the 
king, and in part certainly also to the fact that par- 
titions were rare in ancient times, for, in undivided 
families, if male descendants were lacking, the relations 
living with the owner on the joint property were to inherit- 
andas the result of the catholicity of Indian law with regard 
to the law of sonship, such cases were not all too frequent 
in which no son of one kind or another could be found. 


Only the mediaeval jurists drew up a complete system 
of successive heirs; yet however there are very wide 
differences of opinion among them and here too, as in parti- 
tion (§ 28), a very marked difference between the Bengali 
system and the other systems is in evidence, particularly 
in connection with the position and rights of women. One 
at least of these systems is partially given here; the 
table of the male agnates (gotraja) according to the Mit. 
is as follows ! : 


1. Westand Bühler, 3rd. ed., 123. 
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The customary law of the Punjab has various points 
of agreement with the Smrtis in this respect although it 


recognises no connection between the law of inheritance ' 


and the funeral sacrifice. The succession of heirs 
is arranged strictly agnatically according to generations 
and with unrestricted right of representation. The family 
property never goes out of the got. If there is no 
male issue then the widow inherits the property, 
but she cannot sell the family-property because after her 
death it reverts to the agnates of her husband and she is 
on the whole more or less controlled by themin her 
dispositions of the property. The daughter may claim only 
maintenance until her marriage though a tendency to 
allow a share of the inheritance to the daughter is quite 
perceptible, but elsewhere, on the contrary, even the widow 
is given only a sustenance 2, 

§25. Peculiar forms of heirship. 

(1) The female property (stridhama) i. e. the peculium 
of the female members of the family and their special 
privilege of inheriting the same, is mentioned already 
in the older Dharmastitras, sometimes in substance 


1. Tupper 2, 142. 


2. l c. 2, 101, 142, 258 ete. Cf. Kohler ZVR 7, 201—217. 
9. Of. Tag. Lect. 226—210. 
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and sometimes in name, particularly in Gaut. 28, 24 ff. ; 
yet it is only Vi. 17, 18 who gives an enumeration of 
the different items of the Stridhana. He mentions as such 
the presents which a woman has received from her 
parents, sons, brothers or relations, and what has been 
presented to her at the time of and after her marriage, 
as well as the Sulka and the compensation (aaa a) 
received from her husband in case he subordinates her 
to another wife. By Sulka is to be understood the 
nuptial fee given by the husband to the wife before or at 
the time of the marriage (§16)—a custom also found among 
other peoples which was developed out of the primitive 
usage of the purchase of bride’. 

If the owner of the Stridhana has children, it 
should be transmitted to the daughters ; we have therefore 
here a line of heirs exclusively composed of females 
as in the case of the famous "Gerade" of the German law ; 
yet it may well be assumed that on failure of 
daughters the sons were to inherit the Stridhana. T£ 
a woman dies childless, enquiries are to be made as to 
whether she was married according to one of the four 
higher or lower forms of marriage (S 16); in the former 
case her Stridhana goes to the husband, in the latter, it 
reverts to the father. The husband should accordingly 
suffer a loss of property if he is not married according to 
one of the orthodox forms, for in such cases his marriage 
(cf. Nar. 12, 29) is not considered to be so firmly established 
asin the case of the higher forms of marriage ; it should also 
be remembered in this connection that the Asura marriage 
is the most usual of all the lower forms and that the 
Sulka coming from this form of marriage originally 
went to the father to whom it should also revert through 
heirship. Y.2, 142-144 (cf. 117) agrees mainly with 


III 
1. Cf. Kohler ZVR 3, 431 ; Schrader, Sprachvergl. u. Urgesch. 
552 f. 
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Vi. and also M. 9, 131, 194,196. Nar. 3 1, 8f etc, lay 
down similar laws and the Mah. 13, 45, 12 (—M. 9, 131) 
too expresses the samo views. That the daughters should 
inherit the ornaments and the dowry of the mother or in 
ceneral her Stridhana, is mentioned also by Baudh. 2, 3, 
43, Vas. 17, 46, Gaut. 28, 24 ; but Gaut. (cf. Brh. 25, 86 ; 
M. 9, 131) says it with the interesting note that it should 
primarily go to the unmarried daughters who are naturally 
in need of maintenance and only secondarily to poor 
married daughters. 

At the time of the division of property the 
ornaments of the women should not be taken for 
partition but should be reserved for them (Ap. 2, 14, 
9. Vi17, 22; M. 9, 200) Likewise also the Sulka, 
according to the oft-quoted passage Gaut. 28, 24 f., which 
is of course ambiguous in meaning, should firstly be trans- 
mitted to the mother and only after her death to the 
brothers. The view that the Stridhana should be divided 
among the sons and the daughters is probably of later origin ; 
thus according to M. 9, 192, 195, Nar. 13,9, Brh. 25, 87 
etc, Katy. 24, 94-97" theStridhana consisting of the presents 
from the relatives is to be returned to them and the residue 
should go primarily to the (unmarried) daughters and 
on failure of such daughters to the sons and the married 
daughters ; if the woman has no children, and if 
she is married according to one of the lower forms, her 
parents get the Stridhana, yet however the immovables 
should always descend on the brothers. 

The consideration of males in the line of heirs and the 
differentiation of the various kinds of Stridhana including the 
immovables at the time of succession indicates an epoch in 
which the Stridhana was developed far beyond mere orna- 
ments and articles of use. Sucha development is again 


revealed particularly by the highly complicated rules about 


1. Bandyopadhyaya, 770—772. Tr. 
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women's right of dispositisn over their Stridhana in Katy. 
24, 80-92." She is said to be quite free to spend the presents 
received from her loving relations (smudagika) or give 
them away or sell them even if they consist of immovables. 
Neither her husband nor her blood-relations have any 
right on her Stridhana, and if they use it forcibly they 
should have to restore it with interest and pay a 
penalty for it; yet itis also remarked that she may lend 
her Stridhana voluntarily to her husband—may be to help 
him in the pursuit of his trade. The sons would have to 
deliver to her the Stridhana after her husband’s death 
which was even only promised to her by him; but it is 
compulsory only if she remains with his family and not 
with her father. 

Generally the greatest possible Stridhana should 
be given to women, yet however not exceeding 2000 panas 
and generally no immovables should be given to her. The 
earning of a-woman by her own labour and presents received 
from outsiders are not included in the Stridhana, she can 
dispose of them only with the consent of her husband. Such 
rules were necessary ata time when the Stridhana had 
assumed very large proportions; as the wife conducted the 
household affairs and as the daily incomes and expenses 
passed through her hands (M. 9,11), she did not lack 
opportunities for encroachments which might sap the whole 
family property (Nar. 12, 92). It musthave also appeared 
equally dangerous to let the immovables actually in her 
possession go down to the daughters, and thus outside the 
Gotra, after her death. 

The frequently diverging statements in the Smrtis 
about the Stridhana and its inheritance have been a rich 
field of activity to the critical acumen and hair-splitting 
disquisitions of Indian commentators and the English 


1. Bandyopadhyaya, 757 ff, Tr. 
25 
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judges have found in the still more conflicting teachings 
of the latter a congenial field to apply their art of exposi- 
tion. Thus, for instance, an almost endless discussion 
accumulated on the truly highly sophistical deduction of the 
Mit. that by Stridhana, in conformity with the etimological 
meaning of the word, every favourite property of the 
woman is to be understood and therefore every such 
property should be transmitted according to the particular 
system of heirship which has been followed in the Smrtis 
in connection with the Stridhana i.e. the peculium of 
the woman. 

(2) Several divided coparceners (vibhakta dayada) 
may again unite their inheritance afresh. They are then 
called Sathsrstin or Sarhsrsta and are heirs to one another 
on failare of male issue, at the exclusion of the 
other relations (Gaut. 28, 28; M. 9, 212; Vi. 17,17; 
Y. 2, 138 ; Brh. 25, 76). But there is also the opinion that 
such a reunion could take place only so far as the movable 
properties are concerned because all the Sapinda relations 
have equal claim upon the immovables (Har. 4, 22 ; 
Prajapati). The well-known obscurities of the passage 
Y. 2, 139, which has been so much commented upon', are 
probably due to a corrupt reading of the Mit.; if with 
Apar. it is read nanyodaryadhanam haret and sodaryo 
nanyamatrkah, then we have the simple meaning that 
step-brothers can never be heir to one another, not even 
if they are “reunited’’. The Smrtis leave uncertain the 
position of other heirs specially of the widow of a 
Samsrstün who has died without leaving behind any male 
issue and for this reason this question has been 
vigorously discussed by later jurists and is one of the 


1. Cf. Goldstiicker, On the deficiencies 7 f; Roth in Mayr, D. 
ind. Erbrecht 134 ; Mayne § 502 etc. 


2, Tag. Lect. 194 f., 286 
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chief points of dispute between the Mit and the Dayabh. 
At the present day “reunion” appears to be very rare! 

(8) The spiritual relationship which in ordinary 
inheritance comes into consideration only when real 
relations are absolutely wanting ($ 24) may justify a 
direct right of inheritance among the members of a 
religious sect or order. Thus accordingly to Vi. 17, 15 £ 
the property of a hermit in the forest (vanaprastha) 
descends after his death on his teacher and eventually on 
his disciples. Y. 2, 187 extends this system of inheritance 
also to the property of an ascetic (yatt) and a life-long 
Brahmacarin and mentions as their heirs the spiritual 
initiator, a virtuous disciple, a member of tho same 
religious brotherhood or one who lives in the same 
holy place (so according to Apar) Of course the 
practical importance of this rule is not high for 
when going to enter the state of monkhood a man, 
as arule gave up all his worldly possessions which 
were divided among his relations (§ 24). Even to this 
day this spiritual right of succession is mot with not 
infrequently and the best known is perhaps the case of 
the Gosavi sect? Among the Gosavis the Guru often 
even in his life-time nominates one of his disciples to be 
his heir and successor, buta disciple's disciple, a teacher, 
a fellow student and other spiritual relations may also 
succeed him. 


1. Mayre l. c; Tag. Lect. 994. / 
2. West and Bühler, 31d. ed., 550—567. 
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8 96. Possession, ownership and prescription. 
Ownership and possession are fully distinguished in Indian 
law. Possession is expressed by the derivatives of bhuj 
"to enjoy, use, possess" and the pronoun svam “self” 
and its derivatives such as Svamin “owner,” Svatva, 
Svamya, Svamitva “right of ownership” as well as sub- 
stantives such as Dhana, Dravya, Riktha etc. in the sense 
of “possession, property, inheritance,’ serve to express 
ownership. The essence and origin of ownership have been 
the subject of philosophical disquisitions even in very 
ancient times’. | 

Thus according to Gaut. 10, 39 the sources 
of the right of ownership are inheritance, purchase, 
partition, seizure (of unclaimed property) and finding, over 
and above which the Brahmans have the acceptance of 
presents, the Ksatriyas the booty of war or conquest and 
the Vaiéyas and Sudras the wages for labour. In this 
connection the seizure of an unclaimed property is of 
particular importance in establishing ownership. For this 
reason a person who makes a piece of fallow land arable 
by felling the trees on it becomes the owner of the soil (M. 


1. Applying the strict canons of law to the Smrtis Dr. Breloer 
has arrived at the conclusion (Kautatiya Studien, I. Das Grundeigen- 
tum in Indien, pp, 8386—37) that like the Greeks the Indians too 
never made any distinction between possession and ownership 
(rechtliche Herrschaft as opposed to ‘tatsächliche Herrschaft). As 
far as the older Smrtis are concerned Dr. Breloer is perfectly right, 
but he seems to have taken no notice of the statement in the 
Smrüsangraha quoted below. The author of the Smrtisangraha (and 
his followers) was fully conscious that there is something indefinable 
in ownership which cannot be proved by circumstantial evidence 
but by the science of law (Sastras). Tr. 
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9, 44). Similarly the hunted deer belongs to him who hits 
it first ; he who hits it later has shot his arrow in vain. 
A. person earns a certain right even merely by cultivating 
a field whichis lying fallow for the time being. In Indian 
inscriptions the expression is often met with that a village 
or a piece of land is presented bhaumicchidranyayena. 
Itis clearly meant by this that the donee is endowed 
with all the rights of him who makes a fallow land arable 
for the first time and this is exactly the view of the law- 
books" According to the latter somewhat similar rights 
upon apiece of land may be gained if ithas remained fallow 
for b or 3 years or at least for 1 year (atawi, bala, 
ardhakhila). True, the legitimate owner may reclaim it 
from the cultivator, but the latter may keep his profit 
and must be indemnified by the owner for his labours 
(Nar. 11, 23-27). 

According to other authors only the following 
three are the legitimate means of livelihood common 


Ato all the castes: inheritance, presents and the dowry 


of a wife. This classification of the means of livelihood 
is crossed by another, probably of later origin, according 
to which there are (1) seven white means of 
livelihood, namely, religious learning, bravery, mortification 
of the flesh, (the dowry of a) bride, teaching, sacrifice 
and inheritance ; (2) seven spotted means of livelihood, 
namely, lending money, agriculture, trade, the nuptial 
fee (for a girl), crafts, service and wages (for a service 
rendered) ; (3) seven black.means of livelihood, namely 
bribe, gambling, bearing message, (causing) pain, forgery, 
robbery and fraud (Nar. 144-49. Cf. Vi. 58). The 
profits gained by the employment of property, specially 
in sacrifices and other religious deeds, depend to a large 


1. Bühler EI 1, 74. 
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extent, on the manner in which this property has been 
earned. 

How little mere possession may give rise to 
the right of ownership is expressed in an oft-quoted text 
of the Smrtisamgraha : “If anybody holds something in 
his hands, he does not thereby become the owner of it ; 
does it not happen, for instance, in the case of stolen goods, 
that the property of one is found in the hand of another ?" 
"Therefore", continues the text, ^the right of ownership is 
to be ascertained not through mere natural observation 
but only by means of science (sastra) for otherwise it 
cannot be said reasonably that the property of one has 
been taken away by another. The legitimate means of 
livelihood, namely presents, booty, trade and service 
according to the order of the castes, have been separately 
enumerated in the science." ‘This conception that the true 
right of ownership may be recognised and established only 
with the help of science had taken root even at an early 
period in Indian Jurisprudence and philosophy but also 
a reaction set in already at an early perio&from the side 
of those who emphasised that even the means of livelihood 
enumerated in the Smrtis are taken solely from the 
observation of daily life and after all, the legal rules of 
the Smrtis like the laws of grammar, merely serve to 
exhibit and strengthen what is practised at all times 
and that therefore the right of ownership does not 
depend upon the science or the sacred laws (sastra) 
but upon the experience of the world! ‘While the religio- 
scientific character of ownership was defended particularly 
by Jimutavahana, Raghunandana and other representatives 


1. The arguments of this opposite camp are worth quoting. 
Mitramisra says that- although the Sastras recommend certain modes 
of acquiring property it does not follow that Ownership cannot be 
valid without observing those directions, just as a man does not enjoy 
his meal the less even though he disregards the rules about keeping 
one's face turned. to a certain direction at the time of eating. Tr. 
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j^ _ of Bengal the theory that "ownership is temporal” —svatvam 

laukikam—is represented already in the Mitaksara, then 

in the Smrticandrika, in the Viramitrodaya, Vyavahara- 

mayükha, Sarasvativilasa and other works of the south 

and the west. The last named South Indian work goes 

perhaps farthest in this direction, inasmuch ag it asserts 

‘that ownership is originated only by worldly acts while 

the Mitaksara emphasises only the worldly effects of 

ownership.! 

Usucaption which takes place before the eyes of the Law of 

owner and with his permission is to be distinguished -ton S 

from the seizure of an unclaimed property which has = 

been mentioned above as one of the means of livelihood. < 

The general law is that the legitimate owner forfeits his N < 

rights on a property if it is occupied by another, and he, + SNS 

though present, does not raise any claim within ten AS : 

years (Gaut. 12,37; M. 8, 147 ; Vas. 16, 17 etc); the m DR RS 

period of ten years appears also to be the usual period 

of prescription. (Nar. 13, 41) Yet this principle was 

clearly regarded.to be dangerous and the attempt to 

hinder its effect by ordaining as many exceptions as 

possible is unmistakable. Thus as prescription presup- 

poses à possibility ofthe claim of the legitimate owner, 

it is mot allowed when the legitimate owner is Numerus ageh 

z imbecile in spirit or a minor, i. e. less than sixteen years  9Xceptons. e < 
of age (Gaut. l c. etc). In like manner the rights of a SA 
man who is not present are to be preserved, for which TEN 
reason, e.g. a divinity student who performs an observ- 
ance abroad which occupies him for 36 years or a 
travelling merchant may reclaim his property when he 
returns home ; his right of ownership is lost only after M3 N Kern 
50 years of adverse possession if strangers occupy his E 
SS MN 


1. Mit. (Bomb. 1882) 189; Viram. (ed. G. Sarkar) 1, 19: May. (ed. 
Mandlik) 32; Sarasvativilasa 8 $ 401ff. 


CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation USA 


- vy 


~ 


200 


Uninter- 
rupted . 
possession 
essential 
for pres- 
cription. 


Nw 


Exemp- 
tions from 
thelaw of 
prescrip- 
tion. 


Law of 
prescrip- 


immovable 
properties 


HINDU LAW AND CUSTOM 

property and it will never cease to apply where friends 
and relatives are concerned (Quot. from Nar. 4, 7—10) 
Accordingly it is emphasised in the law of inheritance 
that an heir coming from abroad may claim from his 
family members the share which is his due even though 
he may be a descendant of the testator who had gone 
away in the third, fifth or even in the seventh generation 
(Brh. 25, 22—26). 

Moreover, it is essential that the possession 
should continue ‘without any interruption; usucaption 
takes place only if it can be proved by means of 
documents and witnesses that the house or field 
in question was not chinnabhoga, i.e. its possession was 
not interrupted (Brh, 9, 15; Nar. 13, 48)  Cer- 
tain categories of proprietors enjoy this benefit of law 
that their property cannot in general be lost through 
prescription ; this advantage is enjoyed by princes and their 
officers, women, Srotriyas and ascetics besides minors and 
halfwitted persons, already mentioned above (Gaut. 12,38 ; 
Y. 2, 25 ; Brh. 9, 21 etc). Prescription 9f course does not 
apply toa property which has been lent, deposited or 
mortgaged (Vas. 16,18; Nar. 1,81, etc.) and female 
slaves (M. 8, 149 etc.) are not lost through adverse 
possession ; this law is perhaps meant for the concubines 
who are said to remain with their master even at a 
partition of property (Gaut. 28, 47). 

It is of particular importance in this respect whether 
the possession extends over immovables or over movable 
property. According to Gaut. 12, 39 besides the female 
slaves, animals and real estates too are notliable to 
preseription. This rule reminds us of one of the texts 
about the law of inheritance which asserts the indivisibility 
of the immovables (S 23). The immovables, originally 
the only valuable possession, should under no circum- 
stances be lost to the family. Later authors however 
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stances be lost to the family. Later authors however 
often speak of the prescription of immovable property, only 
according to Y. 2, 24 its possession should extend over 
twenty years, that is, double as long a period as in 
the case of movable properties. Later  Smrtis 
generally advocate longer periods for usucaption and 
prescription ; thus Brh. 9, 7 speaks in general of 30 years 
Katy. 8, 6' even of 60 years. 

Moreover, the law of the right of acquisition 
or possession (agama) was gradually developed. 
Ifthe possessor can prove that the disputed property 


was earned through purchase, present or in any. 


other legitimate way, then he must be leftin the safe 
enjoyment of the same (Vi. 5, 185) ; on the other hand, 
one who cannot prove himself to be the legitimate 
owner by means of documentary evidence or otherwise, 
would be regarded as a thief and punished accordingly, 
however long he might have had the property in his pos- 
session (Nar. 1, 85—87). Yet however according to the 
later authors there is a kind of legitimate usucaption 
without any title of ownership. 

Thus already in the case of the son of the first possessor 
the possession is regarded as more than mere right of 
acquisition if already between the first possessor and a 
pretender no dispute had arisen which was not afterwards 
satisfactorily settled. The possession (Bhukti) however 
becomes quite indisputable and independent of any right 
of acquisition when as tripwrusagata it has lasted three 
generations. Thus we have expressions as pawrust, 
dvipaurusi, tripaurust bhukti, “possession for one, two or 
three generations,” in which each generation is reckoned by 
36 years. The “possession for three generations” parti- 
cularly should be considered as possession from time 
immemorial; the Mit. and other commentaries explain 


1. Bandyopadhyaya, 242. Tr. 
26 
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Mn 
E 


this term by a period exceeding 100 years (m, By AR, 
Encourage- 186 £; Y. 2, 27-29; Nar. 1, 88-91; Brh. 9, 23-29 ; ; 
ded its Katy. 8, 1-8)! The following rules involve an 
encouragement of pious gifts, viz. even a possession 
of three generations cannot prevail against a grant 
(sasana), and that a complex of immovables occurring in 
such a grant should wholly belong to him who actually 
H possesses even only a part of it (Brh. 9, 30 18). 
E The tendency to prevent an occupation and prescription 
of the family property by a stranger is connected with 
the original indivisibility of the same (§ 23) and may be 4 
observed even to-day in the customary law of the South? 
For this reason the family property is lost only after 
100 years of adverse possession and even then only if 
prescrip the possession is uninterrupted (*Nywedbhogy" —Nirav- 
modern  adhibhoga?); if possession is interrupted (‘Suwedh- 
jos. bhogy”=Savadhibhoga?) the occupier has to hand 
over the property occupied by him to the legitimate owner, 
though however he receives compensation? He who 
buys mortgaged immovable property from the mortgagee m 
may, after 60 years, consider it as his own free property, | 
^ excepting where the original proprietor has repeatedly > 
ii raised his claim and thereby has prevented its being lost 
| to himself: Even the expression’ Khil has been pre- = 
served in the modern dialects to signify fallow land 4 
(=Khila). In the third year after bringing it under 
plough it is called Kset=Ksetra °. The rights of the absent 
E heir is carefully preserved particularly in the Punjab, yet 
after returning home the heir has to make good the 
E expenses of his relatives 5. For the Sasanas sce 8 35. 
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1. Bandyopadhyaya, 239 ff. Tr. 

ü 2. West and Bühler (3rd. ed.) 692. 

H 3. Steele, castes 282 f. 

i 4 l. c. 253. 

5. Grierson, Bihar Peasant Life § 797. 
6. : Tupper 3, 145ff. 
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§ 27. Common fields and boundary disputes. It is 
more important for the historian to arrive at a 
solution of the question whether communal or private 
property was the chief form of ownership than to decide 
whether the origin of property was secular or religious. 
The joint property of distant family relations was doubtless 
very much in vogue (§ 22); but the traces of a common 
property of the whole village community are much less 
clear and the data in the Smrtis are much less definite 
on this point. The village of course forms the political unit 
—the smallest unit in the scheme which the Smrtis 
(Vi. 3, 7f. ete.) prescribe for the management of an Indian 
principality. At the head of the village stands the 
Gramadhipa or Grümapi Gramaktta, Grümapati or 
Pattakila of the inscriptions—the modern Patil, the 
Gümabhojaka of the Jatakas. It is a hereditary office though 
however the officers are appointed by the king; the 
village headman exercises the authority ‘of a criminal 
police, imposes taxes on the farmers or exempts them from 
taxes and hands over the collected taxes to his superior 
after taking away his own share . 

The inhabitants of a village also jointly bear the 
responsibility of the theft of cattle which is sus- 
pected to have been committed by one of the inhabi- 
tants of the village if the foot-marks of the stolen cattle 
may be followed up into their village and cannot be 
followed further from there (Nar. 14,23). The village 
has definite boundaries on every side which mark it off 
from the neighbouring villages ; see below. In a wide circle 
round the village extends the pastureland ; its breadth 
should be 100 ‘bows’, i.e. 600 feet, or more according 
as it is a large village or a “city” (M. 8, 237; Y. 2, 167). 
On the pasture land, which on that account is reckoned 
among the indivisible properties (M. 9,219; Vi. 18, 44), 
graze and wander the cattle of the inhabitants of the 
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village under the surveillance of the cowherds who have 
to prevent the cows’ doing mischief to the adjoining 
fields (M. 8, 240 eto.). 
On the other hand the fields, mostly furnished 
with hedges, appear always to have belonged to individual 
proprietors (Ksetrin, Ksetrika, Ksetrasvamin), who therefore 
may demand compensation for injury done to their 
property (M. 8, 241 etc.).’ The principle of ownership of the 
field also serves as the theme of comparisons and it is 
specially indicated when, for instance, it is said that if a 
seed is carried off by wind or water into another field and 
there generates into a tree and bears fruits, then it 
becomes the property only of the owner of this field (M. 9, 
54: Nar. 12,56). The fruits of such trees as grow on 
the boundary line between two fields should belong 
to the owners of both the fields (Nar. 11, 13). The tenant 
of a field who pays to the owner half the crops as rent, 
is called Ardhika, Ardhasirin (Vi. 57, 16 etc.); an idle 
tenant will be punished and must hand over the rented 
field to some other person for cultivation (Y. 2, 158)? 
Moreover, the organisations mentioned by Brh. 14, 21—26 
for jointly cultivating the soil have evidently nothing to 
do with the original joint:possession of the fields because 
he recommends great caution in the selection of partners 
and describes these agricultural associations in connection 
with the rules of trading companies. 


1. Dr. Breloer however says that all this does not prove indivi- 
dual ownership (rechtliche Herrschaft as opposed to ‘tatsächliche 
Herrscheft’) for even a simple possessor of the field would have 
enjoyed this protection of law (Kautaliya Studien, I. Das 
Grundeigentum in Indien, pp. 39f£). Tr. 

2. Meyer (Rechtsschriften p. 124) has translated this passage of 
Y. in quite a different manner and makes it yield a meaning which 
in his opinion proves Y.’s dependence on Kaut. who lays down 
that fields should be taken away from idle owners. But Meyer’s 
translation is based on a highly improbable interpretation of tho 
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Rather two anonymous texts quoted in the Mit. 191 f. 
(1, 1, 81 £. Colebrooke) may referto a joint ownership and 
to the village community's right of cancellation. One of 
these texts declares the sale of immovables to be generally 
inadmissible and even says that it is possible to mortgage 
it only with the permission (of those in authority) ; accord- 
ing to the other text alienation of the ownership of a 
piece of land is subject to six conditions, namely the 
consent of the village community (svagrüma), of the 
relations , neighbours (s@manta) and of the heirs and 
the gift of gold and water (symbol of a gift) The com- 
mentators of course interpret this text in all possible 
manners; as for example, they find in it the assistance of 
the village community etc, in merely authenticating the 
act; yet however the passage may bea relic of a time 
or region in which the community actually possessed the 
right of prohibiting the alienation of property. 

That in general the villages were indeed secluded 
from outside but inside every village private property 
was in evidence! is best proved by the rules of the 
Smrtis about boundary disputes which must have 
been one of the most common grounds of litigation. 
Here we have the boundary (sma, maryada) between 
two countries and villages as well asthe boundary between 
to houses and fields. 

The boundary line is either visible (prakasa) or 
secret (aprakasa). By visible boundary generally the 
boundary marks (seéw) are meant, which according to 
M8, 245 are best visible in summer when the sun has 
scorched all grass and plants; the proper meaning of 
setu is “dike, ridge of earth” as the dikes are specially 
mentioned as boundary marks and even to-day, e.g. in 
Behar, they serve to indicate the boundaries of a field *. 


1. See f-n. 1 p.204. Tr. 
2. Grierson, Bihar Peasant Life § 833. 
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Natural Natural boundaries too belong to the category of visible 
pru boundaries, particalarly hills and rivers which serve to 
divide two adjacent countries or adjacent villages. Tall | 
trees, as for instance holy fig-trees, palms, bamboos, 
banyan trees are likewise pointed out and further shrubs 
and briers, heaps of stones, natural or artificial elevations, 
ant-hills, lakes, ponds, wells, cisterns, canals, streets, 
depressions, ditches, sanctuaries, temples etc. serve 
the same purpose. 
Ex Secret boundary marks are stones, bones, charcoal, EN 
Eds potsherd, sand, ash, dried cow-dung and other objects 
not easily destroyed by earth which are filled in 
pots and buried in the ground on the boundary line 
for which reason such a boundary is called boundary 
of buried things (nadhang sima). The secret marks 
should be shown particularly to the children and the latter, 
when they grow up to be men should show them again to 
their children, and thus the knowledge of the boundary 
ls propagated from generation to generation (Brh. 19, 
6 £). Severe corporeal punishments and fines (Vi. 5, 172; 
menttr M. 9 291; Y. 2 155) are preseribed for shifting 
a boundary as well as for encroaching on an adjoining 
field, as for instance, if a man violates the boundary when 
driving the plough and goes boyond it. Wr 
In the laws about the settlement of boundary disputes 4 
Leral PP principally the case of dispute between two neighbouring 


st. 


boun dary. 


en acts, 5 


cedure of 
| EA villages has been taken into consideration. In these cases 
d boundary marks have to be searched and evidences are to be 
taken, and the evidence of ancient and respectable inhabitants 
who are settled (maula) there for a long time is regarded 
as decisive, although particularly at that time they may ! 
live in another place; next, the evidence of the neighbours "i 
À The is taken or generally of those who often have to stop in | 
j witnesses. the neighbourhood of the disputed boundaries, be it for A 


ploughing or as cowherds, fowlers, snake-catchers, hunters, 
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fishermen, root-diggers and forest rangers of every 
sort. According to the commentators these people are in 
a position to know best the boundaries of the villages 
which may often lie on wastes or  wildernesses 
on account of their unstable and changing mode 
of life. 

In order still more to enhance the solemnity of the 
event the witnesses or the neighbours selected as 
arbitrators are to put on red robes and red garlands, 
sprinkle earth over their heads and in this pageantry 
visit the boundary and fix it; otherwise a single 
person who enjoys universal confidence is appointed 
for this purpose (M. 8, 250; Y.2,152; Nar. 11, 10). 
Such an act has the character of an ordeal sit is therefore 
watched whether he who fixes the boundary is 
visited by any mishap within a short time in 
which case his decision is regarded as false 
(Katy. 18, 19)! Attempts are made to secure depend- 
able depositions by threats of high fines for giving false 
evidence. If the border people are bribed and intentionally 
give false evidence, distant neighbours should be heard 
(Katy. 18,10)? Asa last resort, the king should settle 
the boundary ; according to M. 8, 255 the king should be 
appealed to as a rule in all the boundary disputes and 
the names of the witnesses should be entered in a 
document; the boundary document simapattra is also 
mentioned elsewhere. 

We have a whole series of successive appeals 
in the case of disputes over a house or a field, 
namely, (1) decision of the boundary dispute by the 
neighbours; if they are not unanimous, (2) by means of 
documents ; (3) by the elders or other representatives of 
the village or the city or it should be decided by (4) un- 


1. Bandyopadhyaya, 582. Tr. 
2. Ibid. 572. Tr. 
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interrupted possession for ten years (Sankhalikhita). Also 
differences over gardens, plantations, wells, temples, tanks, 
inns, palaces, conduits for rain water and other immov- 


ables are mentioned—all of which reveals a highly ` 


developed individual property) The rules connected 
with the changes of a river-bed and the boundary between 
two neighbouring villages or fields along this river-bed 
remind us of the frequency of great floods in India: 
the gain or loss arising from it should be taken quietly 
as a disposition of God just asa man cannot resist a 
royal command; yet however if a piece of tilled ground is 
swept away by the floods and deposited somewhere else 
it should be left in the possession of the original proprietor 
till the harvest time (Brh. 19, 16—21). 

There are special laws about the dikes (setu) and 
wells on account of their importance, which along 
with a series of other rules with regard to policing are 
generally subjoined to the chapter on boundary disputes. 
If anybody constructs a dike on the land of his 
neighbour the latter should not obstruct him if there- 
by only a littleland is lost and the gain in water more 
than makes up for the loss in ground. On the other 
hand he who repairs an old and dilapidated dike 
without asking the permission of the owner of the field, 
will not be allowed to use it; that can be allowed only 
after the death of the owner and his heirs and after 
obtaining royal permission (Nar. 11, 17—22 ; Y. 2, 156). 
The proprietors of two adjacent houses must be careful 
to have due consideration for each other; thus it is for- 
bidden to obstruct or injure a- veranda, window, drainage 
pipe ora shop etc. or to construct a privy, a fire-place, 
a receptacle for leavings or to dig apitor to open a 
window or to drive a drainage pipe in the immediate 


vicinity of the neighbouring houses (Katy. 18,20 f.; ° Brh. 
1. See f£-n. 1 p. 204. Tr. 
2. Bandyopadhyaya, 583—584. Tr. 
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19, 24—26). A distance of at least three feet or two 
Aratnis must be observed (Vas. 16, 19 ; Katy. 18, 99!) 
Also public roads, bathing places, gardens etc. cannot be 
misused, defiled or obstructed for similar purposes (Nar. 
11,15 f. ; Brh. 19, 27 £; Katy. 19, 23— 269), 

The joint ownership of the fields is often seen to-day 
specially in the Punjab. There the villages are divided 
into three classes according to the constitution of the 
land-tenure system, which in the official jargon are 
called Zamindari Pattidàri and Bhayacara villages. In 
the Zamindari system properties are absolutely held in 
common, inasmuch as the whole of the proceeds of the 
pieces of land is put in a common coffer and is divided 
among the family-heads after the expenses have been 
deducted from it. In the Pattidari system the soil, held 
in common, is divided into lots (patti), as is found in 
private property, but they can however be redistributed 
periodically. In the Bhayacara (bhratracara) system every 
family tills its own ground as its free property. Some- 
times these three systems are regarded as historical steps 
from absolute common possession of the soil to 
pure private property 5. On the other hand Baden-Powell 
is of opinion that some ofthe Bhayacara villages came 
ini. existence through the decline of former village 
comm. nities with joint ownership of the fields, but it is 
improbaole that all of them came into existence in this 
way. The state of things described in M. is in his 
opinion preserved in the land tenure system of the N. W. 
Provinces: the land is divided into small principalities, 
pure private property of individual families in the villages, 
great land-owners, nobles etc. through the villages being 


bestowed upon them as fiefs and the inheritance of these 


ibid. 585: Tr. 
Ibid. 589—92. Tr. 
Tupper 2,2; Mayne § 197 ete. 
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fiefs in their families so that they frequently become 
common property till it is divided again." 

In the Punjab on the other hand joint settlements of 
partieular tribes appear to be the usual cause of joint 
ownership of fields" ; perhaps these tribes are meant by the 
agricultural organisations mentioned in Brh. As recom- 
mended by the Smrtis, common pasture grounds are often 
found even where the fields are private properties. 
Inscriptions often refer to fields whieh bear particular 
names orare designated by the names of their proprietors, 
so that here too purely private property is in evidence 
as prescribed in the Smrtis. The boundaries of villages 
in the four cardinal points are carefully described in 
the donative grants, on account of whicha village 
described in that manner is called caturaghatavisuddha 
^fxed by four boundaries". Rivers, mountains, trees, 
hillocks, tanks etc. are utilised in marking the boundary 
if simply the names of the adjacent villages are not 
given. Also the boundaries of fields are fully described ; 
thus in a Sasana of 1091 A. D. the boundaries of a granted 
field is described in this manner: the names of the 
fields lying to the east and the south of it and the 
names of the owners of these fields are mentioned and the 
boundaries of a certain village are given as its western 
and northern boundaries? About the fixing of the 
boundaries see $ 34. In Behar even to this day there 
is a proverb about the necessity of keeping the 
boundary ridges in order, in which the farmer who 
does not look after the boundary ridges of his fields 
is compared with an ape fallen from a bough.’ 


1. Baden-Powell, A Manual of the Land Revenue Systems and 
Land Tenures ot British India (Cale. 1882) 395 f. 

2. l| e. 398—399. 

3» BAL ii Bile ae 

4. Grierson J. c. § 834. 
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$ 28. Jnterests. The movable property is differ- 
entiated from the real estate or the immovables (Sthavara), 
literally “fixed and motionless property" which may 
consist of pieces of land, plantations, fields, woods, houses 
etc, including however also rents out of a piece of land 
and income from a donation (mbandha, vrtiti); very 
probably cattle was the most primitive form of movable 
property, particularly animals giving milk (dohya) and 
beasts of burden and animals used for riding (va/uja, 
vahana). The standpoint of the Vedas that the cows are 
the proper medium of trade is still in evidence particularly 
in many Prayascittas and in the compensation for murder 
and then also in marriage (arsa, § 16). Yet metal 
money is predominant, particularly the already very old 
Karsipana, as in the laws of punishments most 
of which are fines (M. 8, 131—188 etc). The formulas 
of oaths and ordeals are regulated according to the 
value of the disputed object estimated in gold (Vi. 9,4), 
and thus we find here a pure gold currency. The Greek 
disignations Dinara=dynérios and Dramma=draxmy 
are mentioned only in later works and also the Suvarna, 
which occurs at quite an early date, is later equated 
with the Dinara in value. Besides the money and the 
domestic animals, male and female slaves, who are 
comprehended in the term “two-footed,” ornaments, 
corns, fruits, metals, and other raw products, weapons 
and dresses are the principal items of movable 
property. 

In contrast to assets (dhana) there is the liability 
(rna), and the development of the conception of the latter 
is the same as that of debitum and our [German] Schuld 
(from skulan). The general significance “obligation” is 
still retained even in the Smrtis, and particularly in the 


1. Cunningham. Coins of ‘ancient India (Lond. 1801) 1—3,42-54. 
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theory of the three-fold debt consisting of sacrifices, raising 
ofa son and the recitation of the Veda, which has to be 
paid to the gods, ancestors and the Rsis respectively. On 
the other hand the word rna is already known in the 
Veda in the sense of an obligation of payment and in 
Indian arithmetic too the conception of “minus” is express- 
ed by rna (plus? by dhana or sva). 

“Recovery of debts” is the first of the eighteen 
titles of law ; in most of the laws regarding 
procedure, complaints of debts are referred to in the 
first line and even the whole procedure of witnesses 
forms only a part of the law of debts in M. and Nar. 
The high antiquity of the law of debt is suggested 
also by its vigorous emphasis on religious motives ; 
unpaid debts pursue the debtor even into his 
future birth, so that he is reborn as a slave in 
the house of his creditor in order to pay off the 
debt by his labour and the religious merit of his 
sacrifices and penances is transferred entirely to his 
creditor (Nar. 1,7-9). On the other hand, similarly from a 
religious standpoint, the trade of a money-lender 
and particularly of the usurer (vardhusin) is regarded 
as immoral. Even in the extremity of distress a Brahman 
should not practise usury (Nar. 1,111); the usurer is 
placed on the: same footing as the thief (Y. 1,132) and 
in a future existence he is reborn as an epileptic (Vi. 
45,26). Also taking interest apart from all other 
considerations, even without exceeding the allowed 
rates, is a means of livelihood of doubtful quality 
(Nar. 1,46) and according to Brh. 112 interest 
is ‘called Kusida because it is extorted from a 
hard pressed man by a centemptible (Kutsita) person. 
This means of livelihood is however permitted to the 
Vaisya and in Apaddharma, the law in the time of 
distress, we find along with the above-mentioned 
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prohibition also the laxer view that in such times even 
Brahmans may live by lending money at interest (M. 
10, 116 £; Y. 3, 42). 

As usury cannot be altogether stopped, it had to be 
limited as far as possible, and this the Smrtis attempt Rates of 
to do particularly by rules about the limit of the permis- MR 


and the 
sible rate of interest and the length of the period for the Periods of 


accumula- 
accumulation of interest. It is a general opinion that ton 
where gold has been lent the interests in arrear cannot 
exceed the amount of the principal and that the interest stops 
as soon as this maximum is reached. Opinions are diverg- 
ent regarding the maximum in the loan of other things 
which may be the result of the differences in local usages 
emphasised by Nar. 1, 105 f. The interest is paid in kind. 
According to the particularly detailed rules of Brh. 11, 
139—106 the accumulated interest in the case of clothes and 
base metals may make the debt treble, in the case of 
corns, fruits, beasts of burden and wool quadruple, in the SEU of 
case of vegetables quintuple, in the case of seeds and sugar- accumula- 
cane sextuple, in the case of salt, oil, intoxicating drinks, heut 
sugar and honey the interest may make the debt on 
octuple, while in the case of grass, wood, brick, thread, Tan = 
stuffs from which spirituous liquor can be extracted, 
leaves, bones, leather, weopon, flowers, fruits either (accord- 
ing to one reading) the interest may increase unimitedly, 
or (according to another reading) no interest should be 
charged. 

This extraordinary amount of interest is possible High rates 
on account of the fact that the rate cf interest is very 
high and according to a rule which M. 8, 140 ascribes to 
Vas. and which is actually found in Vas.2, 51, the interest 
should be 11/4 per cent. per month, that is 15 per cent. per 
annum; but if the debtor belongs to the lower castes and 
in the case of insufficient security, it may rise tod per cent. 
per month, that is 60 per cent. per annum, what according 
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to M. 8, 152 is the maximum. Debtors ‘of higher castes 
should be favoured and the rates of interest decrease 
according as the debtor belongs to a high caste so that 
the Brahman has to pay only 2 per cent. per month in the 
case of loan without security.’ If there is a particular risk, 
still higher rates may be charged; thus merchants 
who wish to travel through a wilderness should pay 10 per 
cent. and those who would make a voyage should pay 20 per 
cent. (Y. 2, 38) because in such loans even the principal is 
endangered (Mit.); generally any interest voluntarily 
promised should be paid by every man (Vi. 6, 3 eto.). 

The law-books seek to effect a limitation of 
usury also by forbidding certain particularly oppressive 
forms of interest and by declaring certain debts to be free 
from interest. Thus M. 8,153 forbids taking interest beyond 
one year and also such as is unapproved i. e, according to 
the oldest commentaries, all short period interests, 
interest on interests, periodical or monthly payable 
interests, and usurious interests fixed on special agreement 
as well as body interests, i.e. those which would have to 
be worked off by physical labour of a man or an 
animal (kayika, according to another explanation daily 
payable interest). Of course this passage and other 
similar passages are in open discord with the rules of 
other law-books; M. himself in 8, 155 permits compound 
interest in the veiled form thatin the renewed agreement the 
interests in arrear should be added to the principal and the 
same process is observed to this day. M. also allows the 
working off of a debt (8, 177). Inter alia, the following 
are mentioned on which no interest can be charged ? : 
reward, gambling debts, improper promises (e. g. made to 


1, It is significant that Kautilya ignores the caste privileges in the 
law of debt. Tr. 

2. Ci. my Icd. Schuldrecht, Sitzungsberichte d. b “AK, d. W. 
1877. 295 f. 
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a courtesan), deposits, the price for a purchased ware, 
friendly loans, loans particularly mentioned to be free of 
interest (wddhara, which is explained as nisphalam rnam), 
and articles lent for use (yācitaka), as well as the property 
of a woman (Stridhana) used by the male relations with her 
permission, liabilities for securities, fines and the articles 
mostly of little value such as wood, grass, thread etc. men- 
tionedin Brh. 11, 16 referred to above, the reading of which 
however is certainly faulty. Yet under certain circumstances 
e. g. if the debtor refuses to the take back the property 
or generally after the lapse of a short period, interests 
could be charged on some articles of these categories and 
indeed at the rate of 5 p. c. per month, which is another 
proof of the universality of this rate of interest! A loan 
is free of interest also when the creditor refuses to accept 
the due interest and particularly if the debtor deposits the 
interests with a trustworthy person (Y. 2,44). 

The expressions Kusida and Kusidin are found already 
inthe TS and in the Nirukta and the designation of percen- 
tage by numerical adjectives, occurring in M. 8,142, was 
already known to Panini 5,1,47 and he also uses the 
expression Vrddhi “interest” and on the other hand also 
speaks of articles lent for use (yacita, yacitaka) which 
are free of interest (44,21). Accordingly, no importance 
evidently should be attached to the statement of 
Megasthenes fragment 27 B, where it is said that the 
Indians are unacquainted with the conception of 
interest (oute daneizousi oute isasi  daneizeshai). 
The Nasik inscriptions offer us ancient epigraphical 
documents for interests and the limit of the rate 
of interest from the first century A. D. downwards? 


— 


L E N 
1. Hopkins perhaps goes a little too far when he says “no stipu- 
lation beyond five per cent. per mensem is legal" (CHI p. 287). Tr. 


2. The Indians neither put money out at usury nor do they know 


how to borrow ( Me Crindle). Tr. 
3. Arch. Surv. W. I. 4, 101 ff. 
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Thus there are mentioned interests to the amount of 100 
for 2000 and 75 for 1000 Kahapanas (Karsapanas) 
i. e, as these are very probably monthly interests, 60 p. c. 
and 90 p. c. respectively ; the first rate agrees with the 
rate of interest laid down in the Smrtis. 

Even at the present day the rate of interest is still very 
high, particularly in the country. Thus in Bengal the 
farmers have to pay 50 p.c. for advances in corn at the time 
of sowing to the Mahajan (Mahajana) “village banker” 
corresponding to the Kusidin or Vardhusin of the Smrtis ; 
as laid down in the Smrtis, the interest is paid in kind 
and the Mahajan has the right:of a mortgage bottomry on 
the corn reaped. 2 p. c. per month is allowed for advance 
in money. In Behar where the ancient expression Mul 
for "principal? (Mula) Khaduka for "debtor" (Khadaka), 
Udhar (Uddhara) for loans on which no interest can be 
charged are still in evidence, there isa whole series of 
different expressions which vary from province to province 
to designate the interest for seed-corn to be paid in kind 
after harvest and for every grade ofthe rate of interest, 
which here too often amounts to 50 p.c? According to 
Steele in Bombay, 2—1 p. c. per month were charged for 
loans on security from well-to-do farmers, but it is also 
seen in Puna and Southern Maharastra that a farmer at 
the end of the year has to return 17^ times as much or 
even double the amount of the grain lent to him. There is 
a particular word (damupat) in Mahrathi to designate the 
principal doubled by interests ; when this doubling takes 
place, the interest as a rule, as laid down in the Smrtis, 
ceases to accumulate, though triplication (/ripat) is allowed 
in the case of the loan of grains. Small traders have 
to pay sometimes even 61A per cent. per week and the rate 


1. Phear, The Aryan Village (Lond. 1880) 62—64. Cf. also Kohler 


ZVR 9,352 (according to Hunter). 
2. Grierson §§ 1475-81. 


CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation USA 


LAW OF PROPERTY AND CONTRACT 


of interest also depends generally on the circumstances and | 
the caste of the debtor. The  money-lenders are often 
Brahmans. There are also loans on which no interest 
can be charged’. Dubois says that 20 p. c. is the 
minimum, 100 p. c. the maximum and 50 p. c. the usual 
rate of interest in Mysore ?. 


§ 29. Debts, pledges and sureties. The liability Tiability 
for debts according to the earlier developed prin- Tee ae 
ciples of the family law and joint property (§ 23), members 
extends over all the members of the family if the debt is family but 
incurred forthe benefit of the whole family (Lutumbarthe), the chief 
particularly however the responsibility lies on the chief family. 
of the house-hold (Eufumbin) and passes over to his 
heirs, and here too as in the law of inheritance, taking 
admission into a religious order or disappearance is regard- 
ed as equivalent to the death of the testator (Vi. 6, 27-39 
etc). How far the debts of the testator are transmitted 
to the descendants is a matter of dispute, for e.g. accord- 
ing to Vi. l. c. and Nar. 1,4 only the sons and grandsons 
are liable and according to Brh. 11,49 the grandsons have 
to pay only the principal without interests, while on the — 

: Dispute 
other hand, according to Nar. 1,6 the great-grandsons. too over the 
are liable for the debts of the great-grandfather. The transmis 
same difference of opinion may be seen also in the comment- aeris: 
aries. Thus the Mit. on Y. 2, 50 advocates the view of 
Brh. that the liability for the debts does not extend to the 
great-grandsons and that even the grandsons are respon- 
sible only for the principal shorn of interests. On the 
other hand, according to Asahāya on Nar. lc. the great- 
grandsons too are liable for the debts and he illustrates 
this by an alleged case dealt with in a court of Pataliputra 
in ‘which the son and the grandson of the debtor quickly 


1. Steele, Castes 266 ff., 247. 
2. Dubois, People of India 496. 
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died one after another and the great-grandson tried in 
vain to escape the liability of payment. 

The narrower circle of Sapinda relations stretches 
up to the great-grandson and so here too, as in the 
law of inheritance, the religious motive connected 
with the funeral sacrifice plays a prominent part. 
Therefore, even the absence of assets does not free 
the sons from the liability for the debts of the father. 
On the other hand  immoral promises of payment 
such as gambling debts and tavern scores of the 
father are not binding on the sons and as little binding 
are the debts of a father who was rendered unfit for legal 
business on account of some bodily or spiritual defect 
(Brh. 11,51 ; Katy. 10,53 f.' etc). The head of the 
family is in general not liable for those debts which the sons, 
the wife or other members of the family have contracted 
for purposes other than those of the household. Only in the 
case of those professions in which the man can support 
himself only with the help of the wife, e.g. in the case 
of washermen, shepherds, actors and sailors,the debts of the 
wife are said to be always binding on the husband (Vi. 
6,37 ete) After the death of the husband the wife is 
responsible for those debts of his which she contracted 
together with him or which she has expressly recognised 
and she is also liable for her husband's debts if she in- 
herits his property or receives from him a command of 
payment at the time of his death ; in the absence of 
assets or sons the liability may fall also on him with 
whom the widow lives, inasmuch as he is to some extent 
the heir (Nar. 1,16,22). 

At the payment of a debt as well as at the time of 
giving back a deposit (8 30) the same forms are to be 
observed as when launching on them (Vi. 6, 1). Therefore 


ifit was contracted orally or with written documents 


1. Bandyopadhyaya, 437 ff. TY. 
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before witnesses, the same witnesses must be present also 
when it is paid back (Vi. 624 ; Y. 2,94). If a written 
contract had been made, as was usually the case 
at least in later times, the creditor must give it back or 
tear it or give the debtor an acquittance ; part payments 
too must every time be noted down on the back of the 
bond of debt, or if it is not at hand, a special acquit- 
tance must be given for them (Vi. 6,25 f. ; Y. 2,93). If the 
creditor refuses to give acquittance for a sum which has 
been paid he will forfeit the rest of his dues, and 
moreover the amount which has been paid to him but for 
which he has given no acquittance begins to accumulate 
interests for the debtor as it had till then done for the 
creditor (Nar. 1,115). Accumulation of interest stops if 
the creditor does not accept the offered payment (out of 
greed, in order to get further interests, according to the com- 
mentators) ; yet according to Y. 2,44 this happens only when 
the debtor deposits the money with a disinterested party. 
Among several concurring demands, according to Katy. 
the oldest one is to be satisfied first ; exception however 
should be made in favour of the demands of a Brahman 
or a king which shall be satisfied before all others. The 
Brahmans appear to be favoured also in another way; 
after the death of a creditor of this caste the debtor shall 
pay back the debt not only to his descendants or near 
or more distant relations, but shall pay it to other Brah- 
mans on failure of such relations and if Brahmans too 
cannot be found, it should be thrown into water (Nar. 1, 
112 f) About the recovery of debts see § 53. 

Nar. 1, 117 says that the guarantee (to the 
creditor) may be of two kinds: a surety and a pledge. 
Pledge of property and personal security appear to 
have been equally developed, yet however the law 


-of pledges is dealt with more fully and plays the chief 


1. Bandyopadhyaya, 434. Tr. 
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part even atthe present day. The pledge is called Adhi 
"deposit" or Bandha, Bandhaka “binding, bond”. Hypotheca- 
tion is not mentioned in Ancient Indian Literature} there 
is only pledge of property, all the same whether it consists 
of immovable or movable properties. Of the various 
kinds of pledges those which may be enjoyed (bhogya) 
and those that are to be preserved uninjured (gopya) 
(Nar. 1, 125 etc.) are most important. Pledged immovable 
properties which may be used, such as for instance, a 
house, a field, a fruit garden, appear as a rule actually to 
have been used; the income made out of it was the 
interest. Also male and female slaves, oxen, cows and 
other house-hold animals are mentioned as usable pledges. 
The pledgee is responsible for the injury, loss and deprecia- 
tion of a pledge excepting when vis major is the 
cause thereof and he forfeits the interests in the case of 
illegal handling of the pledged property which was to be 
preserved uninjured and is punishable if he maltreats a 
pledged slave; on the other hand the debtor has to 
replace a pledged property which has become valueless 
without there being any fault on the part of the creditor, 
and if he does not prefer it he has to pay off the debt. 

Different grades of the right of mortgage are naturally 
excluded, because a pledge is valid only when it is actually 
in the possession of the creditor? For that reason only 
the first mortgage is valid in the case of repeated mort- 
gages of the same property with differont creditors and if 
it is mortgaged with various creditors at the same time the 
priority of the possessor or superior right is the determina- 
tive factor or the pledge is divided among the creditors. The 
debtor could any time demand the restoration of the mortgaged 
property on payment of the debt and the accumulated 


1. P. N. Sen (Hindu Jurisprudence, p. 186) has shown that hy- 


pothecation was known at least in Bengal. Ty. 
2. But see f-n. 1. 7». 
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interests, which according tothe rule mentioned above could 
not exceed the amount of the principal, for in principle 
“pledges cannot be prescribed." This principle is particularly 
applicable in the case of usable pledges which are accor- 
dingly to be given back to the debtor as soon as the 
redoubling of the debt takes place as the result of the 
accumulation of interests and the whole amount which is 
thus due is realised through usufruct. According to another 
and perhaps a later view even in the case of usable pledges 
either the forfeiture of the same or the cessation of 
usufruct after the expiry of a fixed period may be stipu- 
lated. Stipulations for forfeiture were of common practice, 
e. g. after a term of 2, 5 or 10 years, in the case of pledges 
to be preserved uninjured; even without such stipulations 
they would be forfeited as soon as the interests in arrear 
have reached the amount of the principal or after 20 years ; 
yet in favour of the debtor a respite of 10 or 14 days 
is arranged or a court warrant is given for the sale of the 
pledged property and partly also the refunding of the excess 
arising out of this sale is arranged for. The creditor too 
may get satisfaction by reverting to enjoying the pledged 
property from merely holding it in custody. Gold and 
precious stones, garments and stuffs are particularly 
mentioned as properties of pledge which are merely to be 
held in custody, but also slaves, horses, copper utensils of 
cooking etc. could be ‘pledged in this way. Such pledges 
could be kept in custody also by a pledge-keeper 
(adhipala) instead of the creditor himself !. 

Sureties, called Pratibhu “representative” or Lagnaka 
“bail” can be held responsible not only for the 
payment of a debt (dana), but also for appearance 
(darsana or upasthana), for delivering the  debtor's 
assets (rnidravyarpana), for delivering a pledge 


- 


Schuldrecht 1. c. 298—307. 


1. For the original documents about the above see my ind. 
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(grhitabandhopasthana) and for reliability (visvasa or 
pratyaya), i.e. for the good conduct of the debtor or 
for his capacity to pay. In a law-suit (vade), either 
for the complainant or for the accused, a surety may 
stand for the performance of an ordeal (divya, 
Sapatha), for assurance (abhaya), i.e. protection against 
a sudden injury, or for a written document (lekhye 
kyte). The first five kinds of sureties may eventually 
be held responsible for the payment of the debt, in 
which however the creditor has to proceed with utmost 
mildness and must allow respite. 

Regarding the inheritance of the obligations of surety- 
ship a historical development of the same seems to lie 
before us from its absolute uninheritability to its inherit- 
ability by the son, in whose case it is restricted only to 
the principal! According to some authors even the son is 
responsible only in the case of the suretyship for payment 
and the suretyship for delivering the pledge. The 
choice of a surety should never fall on such persons who 
on account of their position and qualifications or on 
account of their special connections with the debtor or the 
creditor cannot qualify themselves for going bail. For 
this reason, e. g. dependants, royal officers, ascetics, un- 
propertied or unknown persons, friends or enemies are 
excluded. Near relations too cannot stand surety for one 
another if ‘they ‘live on a joint property. If there are 
more than one sureties it depends on the nature of the 
previous agreements whether they should jointly pay off 
the whole debt or each of them should pay off the part of 
the debt guaranteed by him. The regress of the surety 


1. This statement is apparently based on M. 158-162. Meyer 


(Rechtsschriften, pp. 303-4) says however thatit is wrong to hold surety- 
ship to have been uninheritable originally, for already Kaut. speaks of 
inheritable suretyship. But even apart from the fact that Kaut.’s 
date is still uncertain it is very likely that the kernel of M. is very 
old (Ind. Hist. Quarterly, 1927, pp. 808ff.), Tr. 
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against the debtor generally amounts to the double of 
what he has paid under compulsion but in the case of 
natural products, under certain circumstances, it is said 
to rise even to the eight fold. 

Mutual suretyship of family members is still found 
in the South according to Steele, but the creditor in such 
cases holds the head of the family specially responsible 
for the debt'; now however by English legislation the 
responsibility of the heir for the debts of the testator has 
been restricted to the amount of the wealth inherited by 
him. About modern bonds of debt see § 35. Among pledges 


different kinds of usable pledges are seen even at the 


present day for which the ancient designation Bhogyadhi 
is still in vogue in Kanara. The pledgee has still to 
compensate for the pledged property if it is lost and still 
as in old days this obligation is escaped if the loss is 
due to fire, floods or another force majeure. Precious 
stones, cotton and silk stuffs, metal vessels, money in a 
sealed bag and similar things are handed to the ereditor 
only to be kept by him in custody and not to be used? In 
Behar the pledge is generally called Bandhik=Bandha of 
the Smrtis; in the pledge of immovable properties 
distinetion is made between the usufruct of à piece of land 
for a certain period by which the principal and the interests 
are annihilaied, the usufruct which serves to satisfy only 
the interests and the pledge which becomes the property of 
the creditor if the debtor cannot pay off the principal 
within a certain period". In the Punjab too the usable 
pledge is the most common form of pledges". According to 
Steele many of the rules about suretyship are still observed 
in the South? Thus there are four kinds of suretyship : 


Steele, Castes 265 f. 
l. c. 247—257. 
Grienson § 1481f. 
Tupper 3, 218 ff. 

1. c. 274—276. 
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for payment, for appearance, for loyal behaviour and 
mutual suretyship. Responsibilities of suretyship go 
down to the sons in the first case and under certain cir- 
cumstances also in the next two kinds of suretyship. The 
surety is mostly responsible only for the principal. Ascetics 
agents, women and near relations cannot stand security. 


8 30. Deposit and treasure trove. The development 
of the law of deposits is expressive of the universal in- 
security of person and property. Brh. 12,2 speaks of fear 
of king, robbers etc. and the purpose of cheating one’s 
co-heirs as motives for a deposit. A deposit (niksepa, upa- 
nidhi, nyasa) may either be open or closed; the closing 
is usually performed by sealing up the deposit or keeping 
it in a casket or a bag. Also a deposit received from a third 
person (anvadhi, anvahita), a deposit handed over in the 
absence of the house-holder to his family or servants 
(nyasa), a thing lent for use in a festival etc.  (yacita, 
yacitaka), that which is given to a merchant for business 
purposes or to an artizan for him to work upon, mutual 
deposits (pratinyasa) and other kinds of deposits are 
mentioned (Nar. 2, 14 f. ; Brh. 12, 15; Katy. 11, 14) 

The depositary is punished if he misappropriates the de- 
posited property or uses it in any other way than is expressly 
allowed and he is also to make good the deposited property 
if it is lost through his own fault. In the investigation 
of the question of debt particular importance is attached to 
the point whether the depositary kept the deposit apart 
from his own valuable articles and thus failed to bestow 
upon it equal care and in general whether he did not pay 
necessary attention to it; he is not guilty if the deposit 
is lost through fire, flood, theft or through (confiscation by) 
the king or generelly through a vis major (dawa) or if 
he has timely warned the depositor of the threatening 


1. Bandyopadhyaya, 472. Tr. 
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danger. The most sensible act is never to accept a deposit ; It is i- 
yet however high religious merit may be gained by faith- RED a 
fully keeping a deposit, while on the other hand, its mis- deposit: 
appropriation is as great asin as the murder of a near 

relative (Brh. 12, 6—8). 

The law-books display a great deal of imagination 
in laying down means of preventing the embezzle- 
ment of the deposit by the depositary which probably took 
place very frequently : one should choose only a reliable and 
well-to-do man as depositary; witnesses may be called z- 
who must be present at that time as well as at the time cautions to 
of giving back the deposit; also the seal etc. must be ae 
intact when the deposit is given back; where witnesses P499». 
are lacking the judge should test the honesty of the Wed 
depositary by having another article deposited with him 
through the secret police and watching whether he gives it 
back or not ; in a difficult case an ordeal may be resorted 
to, particularly in the case of secret deposits (M. 8, 2. 
179—184; Nar. 24; Brh. 12, 14). Embezzlement of, or 
falsely claiming, a deposit is severely punished. 

The same motives which urge a man to deposit 
his valuables with a reliable person cause him also 
to bury his treasure in the earth. If such a treasure 
(nidhi) is found anywhere it becomes the property 
of the king because he is the lord of the earth 
with all that is found in it; or the finder may treasure 
keep Ve (Gaut. 10, 43, 45 ; Vas.3, 13; M.8, 39; Nar. 
7,6) A Brahman, particularly a learned and dutiful 
Brahman, may keep the whole of a treasure trove found 
by him (Gaut. 10,44 etc). This seems to have been 
the original theory ; usually however the king is less 


1. Jayaswal (Hindu Polity, Part II, p. 174 ff) however has 
shown that Hindu jurists and law-givers never considered the king to 
be lord of the earth. Tr. 
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thought of". Ifa member of any caste other than that 
of the Brahman finds a treasure, he must inform 
the king and after delivering the sixth part—the usual 
share of the king also in taxation—he may keep the rest 
for himself; whoever fails to send information must 
deliver the whole treasure trove and may be punished also 
otherwise ; if the king himself finds the treasure, he 
may retain half of it for himself ; the other half he must 
give away to Brahmans (M. 8335-39 ; Y. 2534 f; Vi. 
3,56 ff). 

Vi. 359 ff. casuistically develops the result 
of the caste distinction in the finder. A Ksatriya must 
always give away !4 of the treasure trove to the king 
and 1/4 to the Brahmans; a Vaisya !/1 to the king and We to 
the Brahmans ; a Sudra s» to the king and 9A» to the 
Brahmans. The procedure about lost properties which 
have been found and delivered to the king is connected 
with these rules ; the king can claim a share also of 
these finds, he can even completely take possession of it 
after the expiry of a certain period (M. 8,30 ff. etc). On 
the other hand he must restore the property uninjured to 
the legitimate owner which was stolen and was then 
seized by his police (M. 8,40 ; Y. 2,36.). 

In the poetical literature the Mrech. offers us a well- 
known instance of a deposit, the depositing of ornament 
(alamkaranyasa) ; the ornament is then stolen and 
the depositary holds himself bound to make amends for 
it. In the Rajatar 8123 ff. a king famous for his 
accurate judgments uses a stratagem of the kind of 
tricks recommended in the Smrtis in order to arrive ata 
clue in a case of embezzlement of a large sum which the 
owner had deposited with a merchant; the convincing 
proof of the faithlessness of the depositary (nyasadharin) 


1. Kaut. however allows the king to seize the whole of a treasure 


trove specially if itis large. Tr. 
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is gained when he produces quite new coins as belonging 
to the remaining part of the deposit which could be 
possible only if the deposited sum had been constantly in 
use. 

The difference between the open, closed or 
sealed deposits is still expressed by special terms in 
Bihari which however do not agree with the Smrtis |. 
The customary law of Bombay recognises depositary’s 
obligation to compensate for illegal use or loss of a 
deposited property and other principles of ancient law ^. 
According toan example occurring in Rajatar.7, 499, the 
treasure trove may also be wholly the property of the king, 
yet however according to EI 1,400, 27 he can transfer 
his claim upon the treasure trove to the donee asa 
special privilege when making presents of villages. Also 
according to the customary law of Bombay the treasures 
which are found on unclaimed land should revert to the 
government; in other cases too the share of the govern- 
ment is !/s or !/ as laid down in the Smrtis; in the days 
of the Mahrattas the Brahmans and other higher class 
people were allowed to take complete possession of a 
treasure trove’. 


§ 37. Presents and charitable gifts. Presents (dana) 
play an important role not only in worldly life, as for 
instance it has been the primary cause of the development 
of the theory of the personal property of women ($ 25), 
but it is still more important for religion (dharma), for 
the right of accepting presents is the most important 
privilege of the Brahmans. In worldly connections the 
presents fall under the title of law dattasya 'napakarma 
or dattapradanikam “resumption of gifts" or “retraction 


1. Grierson, § 1480. 
2. Steele, 242—246, t 
3. 1. c. 283—285. ES +8 
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thought of. Ifa member of any caste other than that 
of the Brahman finds a treasure, he must inform 
the king and after delivering the sixth part—the usual 
share of the king also in taxation—he may keep the rest 
for himself; whoever fails to send information must 
deliver the whole treasure trove and may be punished also 
otherwise ; if the king himself finds the treasure, he 
may retain half of it for himself ; the other half he must 
give away to Brahmans (M. 835-39; Y. 234 f; Vi. 
3,56 ff). 

Vi. 359 ff casuistically develops the result 
of the caste distinction in the finder. A Ksatriya must 
always give away ! of the treasure trove to the king 
and if; to the Brahmans; a Vai$ya 4/4 to the king & 1 4/2 to 
the Brahmans ; a Sudra 5/j2 to the king and 5/12 io the 
Brahmans. The procedure about lost properties which 
have been found and delivered to the king is connected 
with these rules; the king can claim a share also of 
these finds, he can even completely take possession of it 
after the expiry of a certain period (M. 8,30 ff. etc). On 
the other hand he must restore the property uninjured to 
the legitimate owner which was stolen and was then 
seized by his police (M. 840 ; Y. 2,36.). 

In the poetical literature the Mrech. offers usa well- 
known instance ofa deposit, the depositing of ornament 
(alamkaranyasa) ; the ornament is then stolen and 
the depositary holds himself bound to make amends for 
it. In the Rajatar. 8123 ff a king famous for his 
accurate judgments uses a stratagem of the kind of 
tricks recommended in the Smrtis in order to arrive ata 

clue in a case of embezzlement of a large sum which the 
owner had deposited with a merchant; the convincing 
proof of the faithlessness of the depositary (nyasadharin) 
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is gained when he produces quite new coins as belonging 
to the remaining part of the deposit which could be 
possible only if the deposited sum had been constantly in 
use. 

The difference between the open, closed or 
sealed deposits is still expressed by special terms in 
Bihari which however do not agree with the Smrtis `. 
The customary law of Bombay recognises depositary’s 
obligation to compensate for illegal use or loss of a 
deposited property and other principles of ancient law ~. 
According toan example occurring in Rajatar.7, 499, the 
treasure trove may also be wholly the property of the king, 
yet however according to EI 1,400, 27 he can transfer 
his claim upon the treasure trove to the donee asa 
special privilege when making presents of villages. Also 
according to the customary law of Bombay the treasures 
which are found on unclaimed land should revert to the 
government; in other cases too the share of the govern- 
ment is !/s or /¢ as laid down in the Smrtis; in the days 
of the Mahrattas the Brahmans and other higher class 
people were allowed to take complete possession of a 
treasure trove’. 


§ 37. Presents and charitable gifts. Presents (dana) 
play an important role not only in worldly -life, as for 
instance it has been the primary cause of the development 
of the theory of the personal property of women (§ 25), 
but it is still more important for religion (dharma), for 
the right of accepting presents is the most important 
privilege of the Brahmans. In worldly connections the 
presents fall under the title of law dattasy& 'napakarma 
or dattapradanikam “resumption of gifts" or “retraction 


1. Grierson, § 1480. 
2. Steele, 242—246, 
3. 1. c. 283—285. 
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or promises" (M. 8, 212—214; Nar. 4, 1—12) or, as 
Brh. 15, 1 says, the law of valid or invalid gifts—of what 
May or may not be given. The rules about presents and 
gifts of a religious nature (dharmartham) are described 
at a much greater length in the Smrtis and the Puranas 
—e. g. they fill a big volume of Hemadri. Even in the 
Vedic literature the sacrificialfee (daksina) and generally 
all presents to Brahmans play an important part. The 
more valuable the present, the greater is the reward in 
heaven. The 10 or 16 great gifts (mahadana) are 
particularly emphasised: according to the Bhavisyapurana 
the 10 gifts consist of gold, horses, sesamum, elephants, 
female slaves, carriages, land, houses, girls and a brown 
cow; the twlapurusa, i. e. gold or valuables of the weight 
of a man, tops the list of the 16 gifts.’ 

Besides gold land was very much coveted by the 
Brahmans. Already Vi. 3,81 f. advises the king to present 
land tothe Brahmans and to have a deed of gift prepared 
on a piece of cotton cloth or copper plates for the attestation 
of the giftand for the purpose of informing the future rulers 
of the gift; it should contain the name and the family tree 
of the donor, a description of the gift and a reference to 
the meritoriousness of the gift and the sin of every 
encroachment on the same. Later Smrtis have very 
detailed rules for the preparation of these deeds (§ 35). 
Besides land particularly fields, houses or whole villages, 
by which only the right of taking the taxes out of it is 
meant, pensions (nibandha) too are bestowed, for instance 
the fixed monthly or annual payments of guilds of mer- 
chants for the maintenance of a temple. The king should 
also do his utmost to provide everything for the corporations 
of learned men, to procure them maintenance and erect 

a building for them in his capital (Y. 2, 185—191, cf. 


1. Hemadri 1,19. 
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Brh. 17, 2 ff). Also real monasteries (matha) are mentioned 
which should be bestoweed upon Brahmans and ascetics. 

Public works (pūrta) too are not considered to be less 
meritorious, such as the establishment of shelters for the 
poor and for travellers (dharmasala@), sinking wells and 
constructing cisterns and water stations (prapa), digging 
tanks and laying public gardens etc. The Puranas 
deal with this subject very exhaustively’ from which it 
is also clear that it was not always a gift but mere 
resignation of proprietory right (utsarga), as for 
instance even the liberation of a bull (Vi. 86 etc.) at 
the Sraddha ceremony falls under this head. To these 
pious acts further belongs the establishment of images of 
gods and temples and the repair of the same if they are 
dilapidated or damaged. Important immunities and 
privileges are connected with the gifts. Thus exemption 
from taxes is warranted to the donee (cf. §35), anda 
man who has promised a present to a Brahman may 
be sued for it as for a debt (Katy. 14, 4)? etc. Intentional 
alteration and forging of a royal grant shall be punished 
with the first amercement and death respectively (Y. 2, 
295; M. 9, 232); if a man does not fulfil his promise of 
constructing a house for the assembly or a water station 
or a temple or of digging a tank and laying a garden, or 
of constructing roads and of similar pious works of 
public utility, his property shall be confiscated and he 
will be banished from the city (Brh. 17, 11—13). 

On the other hand care should be taken that gifts are not 
bestowed on undeserving persons ; those gifts which are 
made with a pious intention but are spent otherwise are 
therefore invalid as wellas if there are fraud, bribery, fear, 
enmity and other illegal and ignoble motives at the root 
(M. 8, 212 ; Nar. 4, 9—12 ; Brh. 15, 8—11 etc). Itisa 


1. Of. Mandlik 333—344. 
2. Bandyopadhyaya, 513. Tr. 
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significant fact that itis held tobe necessary to put a 
curb on the pious zeal by declaring the gift of the whole 
property invalid, at least when there is male issue (Nar. 
44 etc.) ; all that remains after the costs of maintaining 
and clothing the family have been defrayed may be given 
and if anybody gives still more then “what formerly 
tasted like honey should be changed into poison” (Brh. 15, 
3). Gift once bestowed cannot be lost through usurpation 
by an outsider ; for this reason the property of a learned 
Brahman is reckoned among things that cannot become 
the property of another through prescription (M. 8, 149 
etc.). 

An historical instance of a Tul&purusa is given by the 
minister Candesvara of Mithila who in the year 1314 
A. D. gave toan assembly of Brahmans his own weight 
of gold’. Mandlik, the well-known author of “Hindu 
Law”, gave away his own weight of silver in 1875 or 76 
in Wai near Sattara (Bühler) The inscriptions afford us 
the richest documents of gifts and presents of every kind. 
Already king Asoka boasts of the construction of mango 
parks and other plantations, wells, serais and water 
stations on the roads*. The foundation of a monastery 
for ascetics (lapasamatha) is for instance mentioned in 
an inscription of 1114 ? ; erection of temples and establish- 
ment of images of gods are often accompanied by special 
endowments for the maintenance of the same and for the 
observation of the cult—all of which are managed by 
special committees (gosthyjana) ; particularly however 
villages, fields and pieces of land of every sort are 
given to Brahmans. Also houses, gardens, shops 
tanks and canals etc. appear in the documents of gifts. 


Of. WZKM 4,72. 
2, 210—274. 


1. 
2. EI 
3. EI 1,36 
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Donations payable at fixed intervals or daily! correspond 
to the Nibandha of the Smrtis. See § 35 for the formula 
of grants. 

A very old specimen of all possible kinds of 
presents is found in the cave inscriptions of Usabhadata 
in Nasik” of about the first century A. D. who relates 
there inter alia that every year he has fed 100000 
Brahmans, given 100000 cows and 16 villages to 
Brahmans, given wives to 8 Brahmans, built a staircase 
at a holy bathing place on the river Banas and rectangular 
serais and gardens, dug tanks and sunk wells for drinking 
water, built ferries,inns, water stations, cisterns and a cave 
for monks and assigned a field to the monks living in that 
cave for their maintenance, and that he has invested 
money in guilds of merchants on interest ete. 

Various gifts for religious and charitable purposes 
are seen even to this. day ; in Behar? they are 
called Sathkalp=Sathkalpa “the introductory part 
of the ritual of gift which proclaims the intentions 
of the donor,’ the given land is everywhere called 
Devotar, Devasthan “the land belonging to a god” 
(the latter term is found even in the inscriptions). The 
management of these Devotars, according to the statement 
in the document of the gift, is either retained in the 
family of the donor or it may devolve on the chief of the 
temple priests or of the community after whose death it goes 
down to his successors. Interesting statements about the 
magnitude of the Devotar in Rajputana at the beginning 
of this [nineteenth ] century may be found in Tod’s 
Rajasthan ; thus at that time a great part of the state of 
Mewar (Udaipur) belonged to the mendicant orders. In 
the monasteries the board of directors is either 


1. Of. ZDMG 44, 355 ff. EI 1, 288. 
2. Arch. Surv. W. I. 4, 99ff. 
3. Grierson § 1209. 
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elective or it is fixed by its predecessor or it is either 
appointed by the government or by the donor and his 
family. The freedom from taxation is observed even 
to this day in the case of lands given away for religious 
purposes before 1765 +. 


§ 32. Wages, hire and compensation. Among the 
rules about the wages for service those which deal with 
field labour are the oldest. Cowherds are usually paid 
in kind, inasmuch as they receive a part of the milk; 
according to others they receivealso a certain percentage 
of the animals entrusted to them, e. g. a calf for every 
100 cows ; they are however also punishable for wickedly 
deserting the herd and for illegal milking. With the 
break of day they have to drive the cattle to the meadow 
and bring them back to the stall at dusk undiminished and 
uninjured. 

The cowherd will have to compensate for any 
injury that may occur to the cattle during that time 
excepting when he can prove that he had not slackened 
necessary attention for the cattle, for instance if he had 
defended his herd as best as he could against the attack 
of wolves or cried for help in the case of an attack by 
robbers. For damages to fields done by the herd he suffers 
punishments varying according to the amount of the 
damage and his own guilt but the duty of compensation 
in this case falls upon his employer ; yet however there are 
cases in which both of them are allowed immunity from 
punishment, e. g. if the field is without fence or if the 
cowherd was ill or if any accident had befallen him, 
if the cow had calfed very recently or if the cow was 
unusually obstinate (Gaut. 12, 18—26 ; Y. 2, 159— 
165; Vi. 5, 187—150; M. 8, 229— 244; Nar. 6, 10— 


17; 11,28—41 eto). There isa difference of opinion 
1. H Cowell, Tagore Law Lectures (Calc. 1870) 65—69. 
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.in this case as to whether over and above the 


obligation to compensate for the injury done by his 
cattle the owner has to pay the fine imposed on. him, 
in which case the cowherd comes off with a sound 
flogging. The generally recognised principle seems to have 
been that the owner alone was responsible if there was no 
cowherd with the cattle. 

The punishment of flogging, according to Ap. 
2, 28, 2 f. is generally to be applied to a cowherd 
or a field labourer (kinasa) who does not perform his 
duty. The wages of the field labourer or the plough- 
man (Aysivala) shall consist, like those of the cowherd, 
if ne other agreement is made, of a portion of the profit 
(cf. :Ap. 2, 28,1). Thus according to Brh. 16, 11—13 he 
should receive '/s of the produce if he gets besides it also 
free living and quarters and 1s if he gets nothing else. 
Nar. 6, 3 and Y. 2, 194 speak only of 1/9; on the other 
hand the Ardhika or Ardhasirin (M. 4, 253; Vi. 57, 16; Y. 
1, 106) performed his service, as his name suggests, for 
half the proceeds of the crops. 

I ater authors give a classification of various wages for 
labour. The warrior stands first, after him comes the 
field labourer, load carriers and domestic servants occupy 
the lowest place (Nar. 5, 22—24 ; Brh. 16, 10 £). In all 
thes» kinds of service, even in the case of the servant of 
a merchant, a share of the profit may also be stipulated for 
instead of the wages ;in shorter periods of work very 
probably a fixed sum was stipulated for as a rule (Brh. 16, 
9). idle employees who do not perform or finish their duty 
shall receive no wages, or shall return double the amount 
received as wages or shall also pay a fine ; yet however 
illness is recognised as a legitimate cause of hindrance 
to work. On the other hand the employer who without 
any ground refuses to pay the stipulated wages may be 
compelled to doit and a fine is imposed upon him ; he 
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may pay for the special performances of his employees as 
he wishes. The employees must look after the implements 
of their master and must compensate for any damage 
done to those implements or to any property of the master, 
excepting what is caused by force majeure. 

Similar rules are applied also to transport agreements. 
Thus the transporters are responsible and punishable 
for the damage to the cargo caused by their own 
negligence; in the case of unintentional negligence 
of the duties of agreement, they must pay a 
compensation the amount of which depends upon the 
particular circumstances. On the other hand however 
the the owner Of the cargo has to pay compensation if he 
withdraws from the agreement without mutual consent 
and it is for him to take care of a servant who may 
fall ill on the road ; in the case of an interruption of the 
transport for which the transporter is not guilty, e. g. on 
account of the attack of robbers, he must pay the trans- 
porter for the portion of the journey already accomplished 
(Vi. 5, 153—159: M. 8, 215—217 ; Nar. 6, 4—9 ; Y. 2, 
193—198 ; Katy. 15, 16—18 etc.’). 

The position of the pupil (Sisya) with his teacher 
and of the apprentice (an£evasin) with his master is also 
considered in the light of the relation between master 
and servant (Nar. 5, 3, 8—21) The rules for the 
conduct of a Brahmacarin who spends the period of 
his learning, up to the completion of his study of the 
Veda, with a Guru and during this period who has 
to show also outwardly every kind of respect to 
the teacher and even to his family, are usually given in 
religious law, and that in the most exhaustive manner ; 
they constitute one of the chief factors of A$ramadharma *. 
The apprentice too must continue with his master 


1 Bandyopadhyaya. 539-40. Tr. 
2. Of. e. g. Ap. 1, 2—12. 
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till the expiry of his period of learning and shall render 
him services ; the master shall treat him as his son and 
must not employ him in works of a different nature. At 
the end of the period of learning the pupil must remunerate 
his teacher and the apprentice his master in adequate 
manner. Even in the case of prostitutes (vesya) a 
stipulation for service is made subject to principles given 
above (Nar. 6,18 £). A relation of piety exists between 
the sacrificial priest (Rtvij), particularly the hereditary 
family priest (Ptrvajusta), and the laity (Yajya) who 
employ and pay them. Dissolution of this relation with- 
out mutual consent is punishable (Vi. 5, 113 f. etc). 

Besides the already mentioned instances of engaging 
load carriers and beasts of burden or draughts animals 
or wagons also the rent for a house, a:cistern or a shop 
etc. is included in the category of hire. He who does not 
give back at the fixed time these rented properties or hired 
elephants, camels and other beasts of burden, has to pay 
for it adequately (Katy. 15, 19 f’). Any injury to a 
property ofthe owner must be made good to the owner 
by the hirer excepting in the case of force majeure (Nar. 
6, 22). Ifanybody has built a house on a piece of land 
not his own he can take away the building materials 
used for it when evacuating the place only if he has 
paid the rent of the piece of land to the owner ; otherwise 
he must leave behind the. building materials as com- 
pensation (Nar. 6, 20 f.). 

The obligation to pay compensation for every kind of 
injury is recognised in the fullest extent and the 
evidence for it may be found in what has been said 
above. Thus the owners must be compensated also for 
killed household animals, felled trees, torn or injured 
plants, expenses of treatment must be paid for wounded 
men or household animals, destroyed or injured walls, 


1. Ibid. 542- 543. Tr. 
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dikes, houses must be reconstructed and defiled roads shall 
be wiped clean (Vi. 5, 51,59, 75 £., 106—109 etc.). We find 
included herein also the compensation which a metal-worker 
working in iron, copper, lead, tin, silveror gold, has to pay 
to the owner of these metals who gives these to him to pre- 
pare utensils from, for the loss in smelting when it exceeds 
the usual amount of loss in smelting as known from ex- 
perience as well as the compensation of a weaver for the 
yarn woven by him, rendered heavier or more valuable in 
the process (Nar. 9,12—15; Y. 2,178; M. 8, 397). 
In the case of a washerman it is assumed that the linen 
loses !/s of its original value at the first washing, ‘/« at 
the second etc. and therefore the washerman has to make 
good to his customers every loss which exceeds this 
amount (Nar 9, 8f.). Itis therefore in his own interest 
to wash the linen as carefully as possible on a board of 
soft wood (M. 8, 396). 


In dealing with the obligation to pay compensation 
everywhere a great emphasis is laid on the point 
whether or not there was any bad motive or criminal 
negligence of duty. Thus M 8, 290 ff. gives ten ins- 
tances in connection with transport in which the 
transporter shall remain unpunished, as for example if 
he called on the man going before him to make room, if 
a wheel, the axletree or the yoke is broken etc. ; in other 
cases the transporter or the inmates of the wagon would 
be punished. The owner of a horse, dog or ape is 
not responsible for the damage caused by these animals 
excepting when he has spurred them on to do it ; sailors 
are responsible for every damage to the cargo which they 
have caused by their own negligence, but are not res- 
ponsible in the case of force majeure (Nar. 15, 32 ; M. 8, 
408 £) About compensation for murder see $44. 


Already the Mahabhasya refers to the punishment 
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inflicted by kings for damages to corn caused by cows. 
The field labourer working for half the profit (addka— 
ardhika) is mentioned already in an ancient Pallava 
inscription >> Even now there are in Behari special 
expressions for the share of milk and corn given as Ancient 
wages to the cowherd and the farm labourer”. In the modern 
Deccan the cowherd gets the young calf by way of PAOMAN 
remuneration, such as if he tends a pregnant cow then e 
after two years he receives the calf for it. Hired labourers 

who leave their work unfinished receive no wages and 
transporters who delay their cargo may have their 
remuneration cut down. The building materials of a 

house which somebody has built on a piece of land not his 

own and in which he dwells on rent may be taken away Y 
by him when evacuating the house. In the case of 

damage of every kind to property distinction is carefully 

made between guilt and accident’. The washermen 

(dhobi- dhavaka) still receive all linens for washing and 
in the villages are paid for this by a share of the crop ES 
and there are many proverbs about their mishandling E 
the clothes entrusted to them *. 


833. Law of commerce and companies. In the j 
law of trade which is wholly a later development the esting | 
purchase upon trial strikes us first of all. The buyer bela KA, 
may and should personally examine the wares closely 
and show them to others before the purchase is regarded 
as completed. What the test would be depends on the 
nature of the ware to be sold; it may be sold by tale P. 
e. g. betelnuts, or by weight such as gold or sandal wood, a 
by measure such as grains, according to work such as 


-n —————— 


"Weber, I. St. 18, 466. 

101 al, 97 : 
Grierson $1205. 

Steele 192 f., 258—202, 280 f. 
Grierson $393. : 
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draughts animals, according to beauty such as female 
slaves, according:to splendour or lustre such as a precious 
stones (Nar. 8, 3). The seller will be punished if he uses 
false weights, artificially covers any actual defects, mixes 
with oil, salt, corns etc. substances of less value, gives a 
a false brilliance to precious stones, iron etc. or: generally 
if he meretritiously attempts to raise the price of his 
wares or hands over quite a different article than was 
shown at first (M. 8, 203; Y. 2, 244—248 ; Nar. 8,7; 
Brh. 18, 4 etc). 

The data are conflicting as to the period of exa- 
mination, which may partly be the result of local 
differences; principally however it depends on the value 
of the article and its durability and the difficulty of 
testing it. Thus according to Nar. 9, 5 f. the period of 
testing shall be one day in the case of iron and garments, 
3 days in the case of milch cows, 5 days in the case of 
beasts of burden, 7 days in the case of precious stones, 
pearls and corals, 10 days in the case of corns, a 
fortnight in the case of slaves and a whole month 
in the case of female slaves. Even a consummated 
sale may be annulled, according to Nar. 9, 3, on 
payment of some penalty which should amount 
to !/so of the price on the second day and 1/15 of the price 
on the third day. After 3 days every sale is final and 
definitive. An earnest money (satyamkara) which may 
have been paid by the buyer is forfeited if he fails to 
realise the purchase; on the other hand, a seller who 
refuses to sell an article after having promised to do so 
shall pay back to the buyer double the amount of the 
earnest money (Vyasa; Y.2,61). Ifthe buyer refuses 
or makes delay in taking delivery of the article the risk of 
damage or loss that may happen through fire, theftetc.,is of 
the buyer and the article may be sold to another person ; 
on the other hand the seller is to bear the risk if he refuses 
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to deliver the article even after receiving the price (Gaut. 
12, 42 ; Vi. 5, 127—129 ; Y. 2, 254 etc)’. If during the 
period of non-delivery the merchandise which has been 
sold loses in value, e.g. if the milk yield of a cow dimi- 
nishes, or if there is a fall of price, or if in the case of 
export wares the :chances of profit are greater—for all 
this the seller shall have to bear the consequences (Nar. 8, 
4—10 etc.). 

After consulting the various pertinent texts the Mit. 
(on Y. 2, 258) has developed the theory that in the case of 
a ware already tested the purchaser is entitled to cancel the 
purchase within three days if the price is extraordinarily 
high and the seller may cancel the sale within three days 
if the price is extraordinarily low; in the case of wares 
which have not yet been tested the purchaser is entitled to 
annul the purchase during the period of testing on the 
discovery ‘of some defect; in the absence of any such 
ground however, even during the fixed period and in all 
cases after the expiration of that period, a penalty of ‘/s of 
the price should have to be paid when annulling a sale 
or purchase. 

The purchaser should try to protect himself not only 
from illusive ‘representations and other treacherous mani- 
pulations of the seller but he should also be on his guard 
that he buys only from the real owner. The “sale without 
ownership” (asvamivikraya), which already forms one of 
the 18 titles of law in M., is invalid and the legitimate 
owner may reclaim the sold property any time from the 
temporary proprietor As it appears, regular markets 
used to be held. One should purchase only in the markets 
and even that before witnesses, during usual market 
time from honest vendors and at reasonable prices ; other- 
wise the purchaser will be punished if he is not able to 


1. In Stenzler's translation of Y. 2. 255 "seller" wrongly stands 


for "purchaser" (kretur). 
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NG identify the vendor who will have to give him back 
the purchase price paid by him, while the purchased 
property is restored to the proper owner. Even when the 
seller cannot be found, but if the purchase has at least Z 
taken place in an open market, the purchaser receives no 5 
punishment, yet he must however give the article back to 

UAE ey the owner. The seller however is punished in any case, } 

PR punished. — whether he is a relative of the owner or not and all the 

same if it is an embezzled pledge or a deposit or if it is 

b something found or stolen (Vi. 5, 164—166 ; M. 8, 197 a | 

x —202; Y. 2, 168—170; Nar. 7, 1—5 etc). Even the "m 

Owner owner must have his right to the disputed property | 

Hero? corroborated by witnesses or other well-known means of 
proving. If he cannot show the proof he shall pay 
as penalty twice the amount of the value of the property 
falsely claimed by him. Even when he has proved his 
claim he shall pay to the purchaser half the price when 
the latter gives the property back to him if he had bought it 
bona fide in a bazaar (vanigvitht) before royal officers 
(Brh. 13, 4—9). 

mul The control and. interference of the king is a very 

interfer- remarkable feature in every part of the law of trade. The = 

ee king shall fix the market price! every five or fourteen 
days or when:he thinks fit in view of the rapidity of the x 
fluctuation of price, so that the profit of the traders in 

Dae indigenous wares may be 5 per cent. and of those in foreign 

the traders wares 10 per cent.; he should take for himself 1/20 of the 

assured. à : . 
value of the merchandise and under certain circumstances 
even !/10 of the same after making due consideration of the 
market price and the costs of the journey, the maintenance 
of the servants and the escorts of the transports; he shall 

Customs Collect duties and ferriage at the customs houses (sulka- x 

UN sthana) and the ferries (fara) and impose heavy fines 
-i parallel rules in Kaut. II, 16, 21, 22. Tr. 


- — 
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l 
Algo sor os who try to evade the customs houses; he 


m punisi the measures and weights and have them 

« ¿wice a year—falsification of measures, weights 

and coins is severely punished; he should try to stop the 

formation of cliques among the merchants which aim at 

bringing about artificial rises and falls in the prices 

(M. 8, 398—405; Y. 2, 249—253, 261—263 ; Vi. 3, 
29—31 ; 5, 130 £. etc.). 

The king should also watch over the gambling houses 
and draw his share ofthe profits from them (Y. 2, 
200; Nar. 17,8) These and similar probably highly 
lucrative sources of income for the royal treasury 
will be dealt with in the State Antiquities’; I wish 
to point out here that the king himself appears as 
an industry captain, inasmuch as not only the whole 
or at least half of the profits of the mines belong 
to him (Vi. 3, 55; M. 8, 39), but even factories are run 
by him (M. 7,62) and the production and the sale e. g. 
of saffron in Kashmir, precious stones in the south, horses 
in the west, fine stuffs and wool in the east and 
elephants always belong to the royal monopolies (Medh. 
on M. 8, 399). 

Also companies, guilds and corporations of all sorts 
shall enjoy the special protection of the king. The law 
of partnership has however been developed only in 
the later Smrtis, apparently in connection with the 
religious brotherhoods and associations which are al- 
ready mentioned in the older works. Thus Vi. 5,167 
speaks of the punishment for the embezzlement of 
articles belonging to a religious corporation (gana). M. 
8, 206—211, in agreement with the Srautasütras, sets 
forth the division of the sacrificial fee (daksima) in the 
ratio of 48: 24: 16: 8 among the four classes of sacri- 


ficial priests and declares this scheme to be generally 


1. See f-n. 5, p.95. T». 
31 
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applicable ; in 8, 218 ff. he briefly describes t! 

ments for transgressing the rules of a corpor him back 
the other .hand in Nar, Y., Brh. and otpurchased 
works the laws of trading associations are exhaxen the 
discussed and from these discussions, which are based 
on foundations much more real than the theory of the 
four Vargas, a very interesting side-light into the 
development of the castes may be obtained. Everywhere 
warning is given against combination with incapable, 
sick or inactive persons ; one should combine only with 
noble, clever, active, enterprising, honourable and experien- 
ced men. The division of the profit in a trading company 
should take place according to the capitals laid out and 
the expenses and actual losses too are to be divided in the 
same manner. He however who injures the company 
through negligence or arbitrary actions will have to pay 
compensation. On the other hand he who has saved the 
property of the company from a danger by dint of his 
own activity, e. g. by repulsing an attack of robbers, shall 
receive !/»o of the property thus saved as extra remunera- 
tion. Companies for the cultivation of the soil must be 
particularly careful in selecting a proper piece of land 
and powerful beasts ; the partner who is guilty of the 
loss of cattle or the produce in corn must make it good 
to the other partners. If an apprentice, a comrade, an 
expert and the master work together in a craft, the profit 
wil be divided in the ratio of 1: 2: 3: 4, that is, 
exactly in the proportions laid down by M. for sacrificial 
priests as mentioned above. Freebooters and robbers too 
shall divide their booty in the same manner. 
Among masons, tank-diggers and tanners the leader or 
the master shall have a double share and the leader 
among musicians gets 14/2 shares (Nar. 3, 2-7 ; Brh. 14 
1—32 ; Katy. 18, 1—6 etc). 


1. Bandyopadhyaya, 004 ff. Tr. 
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also of evs 
is punishe*2S to Steele the custom of testing an article 


Bihttchasing it is very muchin vogue even to this day 
in the south and to some extent also similar periods of 
testing are found as laid down in the Smrtis, e. g. a week 
in the case of precious stones and gold and silver wares. 
Delay in giving or taking delivery is similarly punished. 
If anybody sells a thing which is not his own the 
purchaser must restitute it to the legitimate owner if the 
seller cannot be found in the bazaar or if the price paid for 
it was extraordinarily moderate. Trading corporations in 
which profit, loss and expenses are divided in proportion 
to the capitals laid out or according to special arrange- 
ments, are often met with, e. g. among traders in cloth 
grains and butter and among bankers and brokers !. 


t 


834. Forms of transactions. In many cases not only 
the contents of agreements were enough for their validity 
but also certain particular forms of concluding agree- 
ments had to be observed. Ceremonious and symbolical 
actions and certa verba (word of assurance) are generally 
connected with most ofthe legal transactions, particularly if 
inany way they havea religious character. About the cere- 
monies at the marriage and the adoption see $8 16, 21. Such 
ceremonies (samskaras) take place in all important epochs 
of life and are exhaustively described in the Grhyasttras. 
Gifts of every kind are ratified by an offering of water. 
For this reason an offering of water is made also when 
handing over the bride to the bridegroom and surrendering 
the rights over a piece of land (8 27). Numerous and 
detailed data about the ceremony of the consecration of 
temples, tanks, wells, serais and other pious bequests 
useful to the public are contained in the Puranas” 

The settlement of a disputed boundary is a ceremonious 


1. Steele, Castes 276—281. 
2. Mandlik, 822—344. 
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j Ceremonies act in which the person or persons enjoying thhim back 
Bounds" € ofboth the disputing parties are called upon to purchased 
mies, 


have to put on garlands of red flowers after fasten the 
ously and wear a red mantle and strew earth on the head , 
the boundary then fixed by them shall be regarded as 
definitive if the party entrusted with the charge does nof fall 
into any misfortune within a short time (§ 27). If a royal 
servant finds an unclaimed property in a forest or 
ys enced elsewhere, the find should be proclaimed by beat of drum 
TX which generally accompanies all royal proclamations, so 
that the owner may announce himself (Medh. on M 8, 30). 
If anybody has borrowed money of a Brahman and if 
the Brahman and all his legitimate heirs are dead, he 
will have to throw the money into water (Nar. 1, 113) 
as also the king throws into water the money of a 

fine which he imposes unjustly (M. 9, 244; Y. 2, 307). 
+. Among other ways of confirming slavery one is 
BS Confirming this: a free man gives himself up to anybody with 

and manu- 


mitinga the words tavaham "I am yours." 


At the manumission 
Slave. 


ofa slave his master pours out a pot of water with 
unshelled grains and flowers on the head of the slave 


and during the process thrice declares him 


to be Ti 
& free man; the 


pot is then dashed to the ground 
so that it is broken (Nar. 5, 27, 34, 43 f) Against x 
a stubborn debtor the creditor may use the methods of 
1 compulsion known as Praya, PrayopaveSana and Acarita 
realising a $ 0-0 . : 
j which signify that he sits and fasts before the house of 
his debtor as long as his demand is not satisfied ; 
if the creditor dies in this way the debtor is consi- 
dered to be his murderer (M. 8, 49 etc)! Promises and 
assertions on oath, the binding power of which is enhanced -4 
1. In the Sanskrit literature we find not infrequently that a king is 
beseiged by fasting Brahmans and from Rajatar. 6, 14 we know i 


that the king had a special officer whose duty it was to look 
after these Brahmans on hunger strike. Tr. 
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also of every of the sacred libation, are resorted to in many 
is punished byy an important role specially in the deposi- 


Bühler -kesses at the court. Witnesses should prefer- 


“ably be called to be present at transactions of every 


kind, such as loans, deposits, purchase and sale, particularly 
of immovables, pledges and also on the occasion of pious 
bequests, documentary authentication, repudiation of a 
married wife, etc. The witnesses also may be invited 
secretly so that from some place of concealment they may 
overhear a verbal agreement, for which they may after- 
wards also give a written document (Nar. 1, 150). 

The offering of water at the time of bestowing gifts 
is also frequently mentioned in the inscriptions. The custom 
of sitting on Dharna is no less known or less widely in 
vogue and it has continued even to the present day (§ 53). 
Even now boundary disputes are settled in this way: the 
disputing parties at first come to agreement over an arbi- 
trator who after bathing in a holy stream puts on (red) 
basil plants or other sacred flowers round his neck, prays 
before an image of god and besmears his forehead with 
(red) sandal wood. He now walks across the disputed 
land and the line followed by him would be the future 
boundary. Yet however his decision is regarded as false 
if in a short time after it he or his family falls into a 
misfortune.’ 


$35. Zhe documents.” Perhaps traditions would 
have been far richer in forms and symbolic usages if 
written documents had not been in use already in very 
early times. In the older Dharmasütras writing is 
generally not yet mentioned? for which, as Bühler 


1. Steele, Castes 288. 
2. Most detailed information on this point may now be had from 
the highly interesting newly published work “Lekhapaddhati” 


(Gaek. Oriental Series). 


3. Meyer (Rechtsschmften, p. 304), following the commentators, 
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‘phim back 


suggests, perhaps the religious character o, 5 purchased 
is responsible which allowed them to omit th. yen the 
belonging more properly to the Artha$astra, sucu wo < 
documents. On the other hand already Vas.” Vi. and 
M. frequently refer to written bonds and documents and 
the later Smrtis contain a mass of detailed informations 
about them. 

According to these sources primarily a distinction 
is to be made between royal and. private documents 
(rajakwam and laukikam or janapadam lekhyam). 
The private documents are divided into docu- 
ments of partition, gift, purchase, pledge, combination, 
slavery, boundary, truce, cession and debt (pattra or 
lekhya for vibhaga, dana, karya, adhi, samwit, dasa, 
sima, samdhi, anvadhi, rna) : a receipt (visüddhi- 
pattra) may be given even for a penance which has been 
performed. In the bonds of debt, which were most com- 
monly used, the date (kala) and further the reigning king 
(rajan), the land (sihana), the locality (nivasana), the 
creditor (dayaka), the debtor (grahaka) as well as their 
fathers, the caste of the debtor ( jati), his race (gotra), the 
branch of the Veda he studies (sa&Aa), the thing that is 
lent (dravya), the pledge (adha), the value of both 
(sankhya) and the rate of interest (vrddhi), should bo 
mentioned and it should contain the signature of the 
debtor (grahakahasta) and finally that of two knowing 
witnesses (viditarthaw saksinau)® The debtor is to 
give his signature at the end of the document and write 
"T, the son of such and such, am agreed to the above " ; 


translates the word anibaddhah in Gaut. 13, 4 by "not bound down 
by written documents.” But this translation is too far-fetched. Tr. 

1. For interrelation between Dharma$astra and  Artha$astra see 
Jolly, ZDMG 1913 and Kalidas Nag, Theories diplomatiques de l'Inde 
Ancienne pp. 114 ff. Tr. 

2. Bühler, Ind. Studies 3, 6f. (1895). 

3. ZDMG 44, 359 f. 
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‘ses should write down their names and 
also of every dathers with the words “IJ, such and such 
is punished by dethis”; at the end the writer should state 

Bühler hasson of N. N., have written the above at the 
Savi or poth the parties" (Y. 2. 84—88). 

A debtor ora witness who does not know how to 
write may appoint some one else to write for 
him. <A deed of debt which is throughout written by 
the debtor is however valid even without the signature of 
witnesses, but itis not valid if the writer has to write it 
under compulsion or if fraud, bribe or enmity plays any 
part in it or if itcontains the signature of a witness who 
has been bribed or whose character may be questioned in 
any way. Generally if a question is raised every document 
has to undergo a close examination in which the contents 
and the form of the document as well as the capacity 
of doing legal business and the character of the writer 
of the document and the witnesses and the general cir- 
cumstances are put to test. The art of forging hand- 
writings has been particularly warned against, for which 
comparison of hand-writings and a very close exami- 
nation of the documents are necessary. In the case of an 
old document it is difficult to prove its authenticity, parti- 
cularly if all or a part of the persons who gave their 
signature in it are no longer alive; for this reason it is 
rocommended that the document should be shown and 
read to the debtor on every opportunity and that he should 
be reminded of it repeatedly, for otherwise after 30 years 
the document will become invalid even though the wit- 
nesses are still alive. If a document is lost, e. g. through 
fire, or if it is injured, another document is to be given for it 
(Vi. :7, 6—13; M. 8, 168; Y. 2, 89—92; Nar. 1, 135— 
146; Brb. 8, 20—31.) 

Of publie or royal documents 'the following kinds 


1. l. c. 350—359. 
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are mentioned : Sasana (documents of gift), ¢ him back 
lands ete. presented to a functionary or  )urchased 
other people as sign of royal favour (; p" en the 
the document of a verdict which is given to thé ^u «» > 
party after the decision of a suit (jayapattra or pascūt- 
kara), the edicts which are meant for vassals, governors 
and other subordinates (ag&apattra) and courteous 
summons or proclamations which are issued for the 
priest, the spiritual initiator and other venerable persons 
(pragniapanapattra). Moreover private documents “attested 
by the king" (rajasaksita) are mentioned ; they are to be 
drawn up at the royal court by a royal scribe and to be 
signed by the judge (Vi. 7, 3). Documents of pious gifts 
(sasana) have been described by far most exhaustively in 
the law-books. Copper-plates (¢amrapatta) or cotton'cloth 
(pata) are to be used as writing materials. The royal seal 
(mudra) must not be omitted; it should represent an 
animal, e. e. a boar or the mythical bird Garuda. 


As regards contents, the Sasana, like the private docu- 
ments, but more exhaustive, shall give information on 
these points or they should be explicitly mentioned: 
(1) the place of drawing up the document, (2) the 
donor and his forefathers, (3) the village etc. which is 
given away and the province in which it is situated, (4) 
the assembled witnesses, (5) the pious intention of the 
donor, (6) the:exact position and the boundaries of the gift, 
(7) the receiver of the gift, (S) the period over which the 
donation will continue, (9) the inheritance of the same; 
(10) that it cannot be taken away, (11) its freedom from 
taxes and other privileges, (12) future rulers shall be 
informed of the gift by this document and (13) it should 
contain the corresponding passages of law and (14) 
the signature of the king and (15) of the person who 
draws.up the document and (16) the date too should be 
mentioned in it. The forging of such a Sasana, as 
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also of every document, is mentioned as a crime which 
is punished by death. 

Bühler has proved that the borrowing of the North 
Semitic alphabets, thesource of the Brahmi script of India, 
is to be dated at about 800 B. C! It is therefore not at 
all surprising that already in the Jatakas bonds of debt 
(énapamnant) royal proclamations and instructive speeches 
engraved on golden tablets are mentioned * The famous 
edicts of ASoka are proclamations of this kind and may be 
compared with the Prajüapanapattraand Ajhapattra of :the 
Smrtis. By far most frequently however the Süsanas are 
found among the inscriptions which are generally engraved 
on copper plates and composed exactly according to the 
above-mentioned formulas of the Smrtis. Even the seals 
found on them are in comformity with the rules inasmuch 
as e. g. the seals of the Calukyas exhibit the boar and those 
of the Guptas the Garuda? For an ancient epigraphical 
specimen of the document of verdict in a suit, which 
was found in Java, see $ 18. The Sandhipattras and Dana- 
pattras too may be verified epigraphically ; forgeries, parti- 
cularly of documents of pious gifts, were also in evidence 
already at a very early period, as e.g. king Harsa in an 
edict of 631—32 refers to a forged grant (£ufasasanam) 
which a Brahman had used as a title of possession*. 

Steele gives specimens of modern bonds of debt which 
are remininscent of the Smrtis in a high degree. Thus 
itis said in it: N. N. acknowledges to have received from 
N. N. such and such amount of Rupes at X 
per cent. interest to be paid back on such and such 
date; then follow the date, the signature or a sign, 


1. Bühler l c. 80. (This theory will of course now have to be 
reconsidered in the light of the discovery of Sumerian seals in 


Sind. Tr.) ‘ 
2. Jatakas 4, 256, 7; 2, 371, 381; Bühler l. c. 10 f. 
3. ZDMG l c. 
4. l. c. 360. 
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then the signatures of the witnesses. Bonds of debt 
wholly written by the debtor are also valid, but the authen- 
ticity of the same must be ascertained by comparing the 
hand-writings and usually every document has to be 
subjected to a close examination !. 


1. Steele, Castes 272—274. 
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IV. CRIME, PENANCE AND PUNISHMENT 


§ 36. Religious transgressions. The expressions for 
the general concept of “crime, 'trangression" are very 
numerous, but are mostly of a religious nature ; by way of 
example I mention here agha, agas, enas, papa, papman 
"evil sin", a$ubha, kalmasa, panka, mala “filth, sin”, 
adharma “injustice”, kilbisa, dosa, dusta “omission, trans- 
gression”, unmarga “going astray”, himsa, aparadha, 
apakara “infraction, transgression,” atikrama, dharma- 
vyatikrama, apacara, duskrta, vikarman, vikrta “trans- 
gression, evil-doing", pataniya, sarhkarikarana, jatibhrarh- 
sakara, pātaka as well as the derived words atipataka, 
mahapataka, anupataka, upapataka signifying “crimes 
which cause the loss of caste." The last group of expres- 
sions is specially important because they exhibit the close 
connection between the criminal'law and the caste system. 
Impenitent sinners and those whose sins are generally un- 
atonable, not only go to hell and later undergo low births, 
but they are also excommunicated out of the caste. 

The systematic lists of sins in the Smrtis are arranged 
according as re-acceptance into the caste may be secured 
easily, with difficulty or not at all, on the performance of 
certain penances ; of these lists that of Vi. 33-42 is the most 
exhaustive and may be given here: (1) Sins punished 
by death (atipataka), namely sexual intercourse with 
mother, daughter or daughter-in-law ; (2) great sins 
(mahapataka), namely murder of a Brahman, indulging 
in spirituous liquors (sura), theft of gold belonging to a 
Brahman, sexual intercourse with the wife of the teacher 


(guru), association ‘with those who have committed any . 


of these crimes ; (3) sins which are equal to great sins 
(anupataka), and indeed equal to the murder of a Brahman: 
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the murder of a Ksatriya or a` Vai$ya actually engaged in 
& sacrifice, of a woman in her courses or of a woman who 
has not bathed after temporary uncleanness or ofa 
pregnant woman or of an embryo of unknown sex or of 
one who begs for protection ; sins equal to the drinking of 
spirituous liquors are: giving false witness and murder of 
a friend ; sins equal to theft of gold are: usurpation of 
land belonging toa Brahman and the embezzlement of 
an entrusted property ; sins equal to the sexual intercourse 
with the wife of a teacher are: intercourse with the wife 
of father’s brother, of a maternal grandfather of a father- 
in-law, of a king, and other incests ; (4) lesser crimes 
(upapataka) : are hypocritical bragging, denunciation before 
the king, false accusations against a teacher, to revile or 
forget the Veda, abandoning parents, son, wife or the 
sacred fire intentionally, indulging in forbidden food and 
drink, usurpation of property belonging to others, adultery, 
sacrifice for low people, improper occupation, receiving 
unlawful presents, killing a Ksatriya, Vaisya, Sudra or 
a cow, selling forbidden articles, marriage of the younger 
brother before that of the elder, every kind of abetting to 
these transgressions, the mode of.life of an outcast (vratya), 
teaching and studying the Veda for a reward, work in the 
mines, manufacturing big machines, injuring trees or 
plants, ‘earning livelihood by means of the wife, magic, 
violent actions, neglect of sacrifices, Vedic stadies and 
other religious duties, reading bad books, atheism, the 
profession of a dancer or a singer, intercourse with women 
who take spirituous drinks; (5) crimes which entail 
excommunication out of the caste, namely injuring 
a Brahman, smelling of disgusting things and spirituous 
liquors,.dishonesty, sexual intercourse with beasts or men ; 
(6) crimes which degrade the perpetrator to a mixed 
caste, namely injuring household or wild animals ; 
(7) crimes which render the perpetrator unfit to accept 
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presents, namely accepting presents or alms from 
contemptible persons, trade, money lending, mendacity and 
serving a Sudra ; (8) crimes which entail defilement : 
killing birds, amphibious animals, aquatic animals, 
worms or insects and to partake of substances which 
came in contact with spirituous liquors (or are like 
them) ; (9) miscellaneous crimes namely all that has 
not been specially mentioned. 


Even this last expression shows that Vi.’s enumera- 
tion does not claim to be exhaustive and in fact still many 
more crimes may be collected from the parallel 
passages of other ancient authors, as for instance, sea 
voyage, medical practice, murder of husband, regicide and 
other important cases of murder, intentionally abandoning 
nearest relations, various cases of theft, etc. Further sins 
of commission and omission are seen particularly in 
the rules about penances (Vi. 50 ff. etc), in the teachings 


about retaliation (karmavipaka) in which particularly - 


the various forms of theft are discussed with lively 
symbolism (he who steals flesh is reborn as a vulture 
Vi. 44, 21 ete), in the Snatakadharma (Vi. 71 etc.) 
and in the enumerations of those Brahmans who should 
not be invited to a Sraddha (Vi. 82, etc.). 

Many crimes in these lists appear to be disconcerting 
and almost phantastic and about some of the expressions 
used therein even the commentators are of divided opinion. 
Thus the crime of earning livelihood by means of the 
wife (M. 11, 64 etc.) is interpreted not only by the prosti- 
tution of the wife but also by the appropriation of her 
earnings or her own property or by the sale of the wife. 
On the whole there is no part of the Brahmanical codes 
of law whose roots reach so far into antiquity and which 
with all its peculiarities has maintained itself tenaciously 
up to the present day as the theory of crimes and the 
penances for those sins. The Stryabhyudita and 
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the Brahmahan,  Bhrüpahan, Parivitta, Didhistipati, 
Agredidhisu and other categories of sinners may be traced 
back even to the Vedic Samhitas (Kath. 31, 5; AV 6, 
119, 3 etc)! The Taitt. Brahm. 3, 2, 8, 11 ff. contains 
an enumeration of sinners which agrees almost literally 
with Ap. 2, 19, 92.  Konow in his translation of the 
Samavidhanabrahmana has pointed out many parallel 
passages out of the Smrtis to the rules of atonement 
contained in it. Over and above those parallel passages 
I compare Samav. 1,5,6—9 (disrespectful conversation 
with Brahmans and relatives) with M. 11, 205, Y. 3, 292; 
1, 5, 12 (smell of impure things) with Vi. 55,8; 1, 82 
(sale of animals with two rows of incisors) with Vi. 45, 
23, and 1, 8, 5 (forcibly carrying away a girl) with the 
Raksasa marriage of the Smrtis. The deadly sins and the 
minor sins of the Smrtis are mentioned also in the Mah. 
12,165, 34 ff. as well as in inscriptions e. g. EI 1, 
366, 39 (gohatyabrahmahatyadi mahapatakam). The 
Buddhist lists of sins exhibit many points of agreement 
with the Smrtis ?. 

Even now in Bombay among many castes the 
following are considered to be the chief sins: murder of 
Brahmans, women and children, incest, indulging in 
Spirituous liquors and forbidden foods, omission of the 
funeral ceremonies on the death of a relative and 
also every intercourse with people of low caste and 
Muhammedans. Also the killing of a cow is considered 
to bea particularly grave act of murder and stealing 
gold is considered to be the most heinous act of theft. 
Similarly in Nepal the 5 chief crimes (pajic khat) 
are taken from the 5 deadly sins of the law-books, 
namely Brahmahatya, Strihatya, Balahatya, Gohatya and 


1. Of, Weber I. Str. 2, 210f. 
2, Kern, Der Buddhismus 2, 100—138. 
3. Steele, Castes 147—152. 
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Agamyagamana’. Also according to Alberuni the 
following were regarded as deadly sins in the mediaeval 
age: murder of a Brahman or a cow, drinking 
wine and incest, particularly with one’s own mother 
and the wife of the teacher. How the religious 
fanaticism of the Hindus always flares up in the case of 
a transgression of the law of diets, particularly in 
the case of eating beef, is well-known from Indian 
history ; even now the society for the protection of cows 
espouse the cause of the cows against Muhammadans as 
well as Europeans. 


§ 37. The penances. As old as the lists of sins is 
the theory of penances (prayascitta) the determination 
and prescription of which was one of the most essential 
means of maintaining the influence of the Brahmans 
and frequently was also a lucrative source of income 
for them. Itis not improbable that the principle of 
spiritual punishment goes back even to the Indo-Germanic 
epoch, because frequent use of prayers, presents of every 
kind to the priests and the use of cow’s urine on the occa- 
sion of penances are often met withalso in the Vendidad. 
In India the Samavidhànabrahmana, as already mentioned, 
seems to contain the oldest detailed exposition of the 
penances. On account of its connection with the Samaveda 
it mentions particulari; many Samans the chanting of 
which is said to produce the effect of a penance ; in 1,3 
however it also mentions the three penances (krechra). 
The Krechra in the narrow sense consists of taking 
unspiced food during the first three days only in the 
morning, during the next three days only in the evening, 


for further three days eating only that food which may be 


obtained without asking for it and fasting during the last 


three days. The Atikrechra is an intensified form of this 


1. Hodgson, Ess. 2, 215. 
2. Alberuni. 2, 162. 
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penance in which one may eat only as much at each meal 
as the mouth can hold ata time ; the Krechratikrechra 
however is to be regarded as the most difficult of penances 
in which one has to live only on water. 

Of the Smrtis Gaut. 26 has taken the three Krechras 
verbatim from the Samar. and they are found also in other 
works, particularly the Krechrain the narrow sense, which 
however is generally called Prajapatya, i. e. the penance 
discovered by Prajapati. Other Krechras are: the hot 
penance in which during three periods of three days 
each one has to live on hot water, hot milk and hot clarified 
butter respectively and to fast completely for the last three 
days, the cold penance in which the same fluids are 
to be taken in cold state, the penance of leaves, 
the water penance, the penance of roots, the 
quarter penance etc. (Vi. 46, 10-93 etc) The lunar 
penance of the Smrtis (also Mah. 12, 165, 69) should 
be specially mentioned with its varities Yati, Sisu, and 
Samanyacandrayana—so called, because the quantity of 
food taken is inereased or decreased according as the 
moon waxes or wanes (Vi. 47 etc). The Parüka penance 
consists of a complete fast for twelve days (Y. 3, 321 
eto). In the Sathtapana penance which, in an intensified 
form is called Mahasamtapana, one may take cow's urine, 
cowdung, milk, sour milk, butter and a broth of Kuga grass 
in one day and must fast on the second day (Y. 3, 315 f. 
etc.). 

"The five things of the cow” (paiicagavya) mentioned 
in this penance appear also in other penances, and thus 
almost everything what comes from this holy beast, even 
when in itself it is extremely impure, may be used as an 
instrument of purification and expiation. In the Govrata 
(Vi. 50, 24 etc.),the penance for killing a cow, thesinner 
should accompany the cows to the meadow and serve them 
in every way, inhale the dust raised by their hoofs, 
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bring them into safety in case of inclement weather and 
danger even at therisk of his own life and live on nothing 
but the Paiicagavya. Evenit one scratches the back of a 
cow and lets himself be wetted by the drops of water 
falling from the horns of a cow, one may derive thereby an 
expiating effect (Vi. 23, 59 f.). 

The prayers play even a more important role than 
the cultus of the cow in the penances. Among them the Pon 
Samans are the most important and their power of through 
effecting penances is already referred to in the Saman. mp 
The most important prayers have particular names 
(Vi. 56 ete). The more a man repeats them the greater 
is the effect attained by him; thus according to Baudh. 
4, 5, 31, he who murmurs the Gayatri 1008 times 
at sunrise may get absolution from all sins excepting the 
murder of a Brahman. Frequently the recitation of 
prayers is accompanied by other observances, thus for 
instance, in the Anas$natparayana we have the recitation of 
the whole Veda along with fasts and other self-mortifica- 
tions (Baudh. 3, 9). 

Another mode of atonement with which the authors 
of the Smrtis are naturally in full sympathy consists 
of presents given to Brahmans. Baudh. 3, 10, 14 men- 
tions as fitting substances of present gold, cows, fonance its 
dresses, land, sesamum, clarified butter and food stuff; Da 
Gaut. 19, 16 mentions moreover the horse; in the case 
of particular sins however many more presents are men- 
tioned which have to be given for their expiation. Thus 
in connection with the penance for killing beasts it is 
laid down that for killing a snake an iron spade should be 
given, for a'boar a pot of clarified butter, for a partridge 
one Drona of sesamum, for a parrot a two-year-old calf, for 
a peacock and other birds or for an ape a cow, for a horse i 
a garment, for an elephant black bulls, for an ass a 
one-year-old calf, for a camel one Krsnala of gold, for a 


33 
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beast of prey a milch-cow and for stealing gold belonging 
to a Brahman one's own weight of gold should have to be 
given, etc. (Vi. 50, 25 ff. ete). That the presents are 
intended for Brahmans, and primarily for the Acarya 
who has prescribed the penance, is indeed expressly 
mentioned only in a few passages (Vi. 50, 31, 33; M. 11, 
131 etc.) but it is implied in the connection in which it is 
mentioned. In Baudh. 1, 19, 6 of course the expiatory 
presents for killing a swan and other animals are set on 
an equal footing with the indemnity that is to be paid 
for killing a Sudra,—the source of the very important 
penance, often amounting to 1000 cows, which is to be 
performed in expiation of homicide, is at all events to be 
sought in blood-money (8 44). Yet presents and gifts of 
every kind form an important feature of the religious law 
even from its very beginning, cf. $ 30. Other means of 
expiation are visiting holy places, of which Vi. 85 alone 
enumerates 51 in all parts of India, a mendicant 
life in which one lives only on alms, baths mostly 
with the clothes on, sacrifice, sleeping on the ground, sitting 
in the sun, shaving of the hair, living in the forest, humble 
apologies and obseisance, etc. The penances for secret crimes 
(rahasyaprayascitta)form a particular category; accord- 

ing to Mit. on Y. 3, 301,a sinner who is well-acquainted 

with the Dharmasatras should impose on himself these 

penances which mostly consist of:prayers; an ignorant 

man on the other hand should approach one who 

knows these things and enquire about the proper penance 

under the pretext that somebody else has committed 

the crime. 

The graver the sins the more difficult are the penances ; 
for this reason a deadly sin may be expiated for 
only by suicide. According to Mah. 12, 165, 46 ff. 
the murderer of a learned Brahman (bhrinahan) 
shall plunge into the turmoil of a battle in order to obtain 
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absolution from sin through death at the hand of the 
enemy, or shall throw himself into fire. He who takes 
intoxicating drink will be pure if he drinks hot water till 
he is scalded to death. He who has defiled the conjugal 
bed of his teacher shall embrace the iron image ofa 
woman glowing with heat till he dies of it or cut off his 
organ and the testicles and holding these limbs in his 
hands he should walk till he falls dead on the ground or he 
should sacrifice his life in defending a Brahman from the 
danger of life. Yet, for instance, the drinking of spirituous 
liquor may be expiated for through fasting, chastity and 
sleeping on the ground. The above-mentioned and similar 
other modes of suicide for the expiation of deadly sins are 
met with in most of the Smrtis, yet later on the penances 
leading to death have been reckoned among the customs 
no longer in vogue in this age. 

The later Smrtis seem to have attempted to fill up the 
gaps in the theory of penances and elaborate it casuistically. 
Thus now besides the killing of a cow the case of more 
or less serious injury to the same is also taken into 
consideration. 
the same penance. The consulting Brahmans shall give 
their opinion about the Prayascitta for the particular case 
in writing (Brh., Katy. etc.) Equivalents in money may 
be always substituted for the penances. 

Already Alberuni 2,172f. mentions the vows of fasts 
—Krechra, Paraka, Candrayana etc. Even at the present 
day the principles of the Dharmasastra are in force for 
the penances which are still always prescribed by the 
Brahmans learned in law (dharmadhikarin) who give 
their opinions in writing. Fines or presents are most 
common ; they are either directly exacted or, as is most 
usual, the man who performs the penance has to give a 
feast to all the members of his caste with prescribed 
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^ 
entertainments. The Paiicagavya and the cultus of the | 
cow in general also play an important :role in the religious 
expiatory ceremonies, e.g. as recorded by Dubois, who 
also speaks of a rite comparable with the Govrata of the 
Smrtis in which one has to accompany the cow to the 
meadow and receive the urine in vessels actually brought 
for that purpose’. For graver crimes going on pilgri- 
mage is regarded as the proper penance’. Also the | 
Rahasyaprayascittas, decided either by the sinner himself 
| or by the head of the family, are still in evidence, at least E 
3 in Kashmir *. 7 


§ 38. Excommunication out of the caste. Nobody 
can escape the performance of the prescribed penances 
if he does not wish to run the risk of being ! 
excommunicated out of the caste. The ceremonies 
of excommunication (tyaga), the outward sign of which 

Ceremonies ; > : AM 
of excom- 18 to overturn or break the water vessels and the 
munication. victim of which becomes fallen (patita) and thereby 
forfeits all his rights, are according to M. 11, 183- 
168 and the parallel passages and commentaries some- 
what as follows. If anybody has committed a great 
sin (mahapataka) and is therefore accused by his Guru, í 
his relations or the king, he is, if he confesses his crime, 
ordered to approach an Acarya who prescribes him the 
proper penance. If he does not comply with this and 
refuses to perform the penance inflicted on him, the 
ceremony of overturning water-pots takes place. His | 
relations and his spiritual initiator hold a meeting on an | 
inauspicious day, in which, just as if he were dead, they | 
perform for him all the funeral ceremonies beginning | 
with the offering of water. Upon this a slave or a servant A 


ILU 


mer: 1. Dubois 29. ^ 
ke 2. Steele 150. 
E] 3. Bühler, Kashmir Report 22. 
> | | 
à 
| | 
ʻi CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation USA 


aal e | 
-=i MURS T e uui SU TOMUS TUERI a EEE ne Le PTUS —2 3: EE nua 


CRIME, PENANCE AND PUNISHMENT 


or a kinsman of low lineage brings a broken pot from a 
heap of sweepings or an impure dish, fills it with water 
out of the water-pot of a female slave and upsets it with 
his left foot ; on this the relations of the person who is 
going to be excommunicated touch it after loosening their 
hair; the female slave or even the relations themselves 
may upset the pot. In this act the name of the person 
who is going to be excommunicated is proclaimed and 
itis said that the offering is meant for him and that 
he is going to be deprived of water for all time to come 
(anudakam kar omi). 

When leaving the place the relations, in token 
of their contempt for the excommunicated person, 
turn their left side to him and then go home 
after taking a bath. Henceforth it is forbidden to 
speak to the excommunicated person, to sit by him, or in 
any way to come into intercourse with him ; he who 
speaks to him has to perform penance and he who 
continues to be in intercourse with him for a year shall 
himself be an outcast. The Patita is excluded from all 
religious ceremonies and businesses of his caste, he is 
even disinherited (cf. § 24) and if he is the eldest son 
he loses his right of primogeniture as well as the privi- 
leges connected with it. After his death he goes to hell 
(Gaut. 21,6) ; moreover no funeral sacrifice is performed 
for him but instead of the offering to the dead a female 
slave upsets a pot of water on the day of his death with the 
words “drink this" (Vi. 22,57). Excommunicated women 
are treated in the same way ; yet however she should 
be allowed sustenance and a place of abode should be 
assigned to her in the neighbourhood of the family 
house (Y. 3, 297 etc., cf. $ 19). 

Re-acceptance of the excommunicated person into his 
caste may take place onthe resolution of his caste peoplein 
case he has performed the prescribed penances. The cere- 
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monies which take place are just the antithesis of the cere- 
monies of excommunication. A new pot of clay or gold is 
brought, it is filled with water out of a sacred tank or river 
and then itis overturned or poured upon him while his 
relations too bathe in the same water. Mantras from the 
Veda, presents to Brahmans and the same festivities 
which take place at the consecration of a new-born child 
accompany this sacred ceremony. Yet before the excom- 
municated person is taken into society another test 
shall take place: he offers grass to the cows as fodder ; 
now only if the cows eat this grass he is again considered 
to be fit for mixing in society (Y. 3,300, M. 11, 197). 
After his re-acceptance into the caste he can no longer 
be kept down in any way; everybody must have 
intercourse with him in every respect (Y. 3, 296). Vas. 
15, 18 contains a remarkable statement: people 
should walk beforethose who re-admit a person into society 
gamboling and laughing and walk before those who 
excommunicate a person weeping and sorrowing. 

Even to this day the excommunication out of the 
caste is effected by the ceremony of Ghatasphota', and even 
to this day it is everywhere feared although the effects 
thereof falling into the sphere of civil law have been 
abrogated by an act of English law in 1850, and there- 
admission of the culprit into society, excepting in the case 
of the gravest crime, may take place if he submits to the 
judgment given on him and pays a fine. So long as the 
period of excommunication continues the excommunicated 
person cannot eat together with any one of the members of 
his caste, cannot get the services of the spiritual advisor, 
the washerman and the barber of the village and with his 
whole family is excluded from ^ connubium with his 
caste? Dubois 28 f. lucidly describes the humiliating 


1. West and Bühler, 3rd. ed., 58. 
2. IG 6, 199 f. 
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proceedings to which the excommunicated person has 
to submit himself in order to obtain his re-admission into 
the caste. In the mediaeval age the  Hindus who were 
able to run away from the slavery of Mohammedans 
had to fast in their house, lie for a long time in a mixture 
of cowdung, cow’s urine and milk and to use it as food 
before they could again be taken into their caste.’ 


$ 39. Relation between spiritual and worldly 
punishments. Is the secular criminal law in India systems of 
later than the law of spiritual punishment and has the ment deve- 
former been evolved out of the latter? Burnell? has eee 
answered both these questions in the positive, but certainly $- 
Weber, Barth and Konow are more correct who are 
of opinion that on the whole the two systems of punishment 
had developed independently of each other. Even though the - 
theory of religious expiation had been codified as an import- 
ant feature of the Dharma at an earlier period than the 
theory of punishment yet however the power of punishment 
has always been an essential attribute of royalty. Nothing 
stood in the way to prevent the welding together of spiritual 
and worldly punishments and the punished criminal 
moreover performed also the penances prescribed in the 
Dharmasütras in order to gain re-admission into his 5 
caste ?. 


Burnell however was right im saying that in all the 
Smrtis an elaborate admixture of spiritual and“ 
worldly punishments is in evidence. Thus according to 
M. 9, 240 criminals of every class may escape the brand- 
ing by the order of the king and pay only a fine if they b, 
perform the prescribed penance. On the other hand, it is vo 
said that “the criminals who have received their punish- | 


1, Alberuni 2.162 f. 
2. Samav, XIV ft. 
3. Of. Bühler in "Festgruss an R. v. Roth" 47 note. 
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ngin for this reason the thief who goes to the king witha 
temporal : x - s 
onu club, confesses his crime and asks the king to 


AUER strike him down to the ground is purified all the same 
whether the king acts according to this or grants him 
forgiveness ; though of course the sin of the thief in the 
latter case is transferred to the king (M. 8, 314 ff. etc). 
According to Nar. 14,11 in the case of the Sahasas of 
the first and the second grades the criminal may again 
be received into his caste ; but he who has committed 
the Sahasa of the highest grade shall for ever be 
excommunicated from his caste. Gaut. 23,14 f. and Mah. 
12,165, 64f. mention among Prayascittas a penance for 
adultery in which the woman is torn to pieces by a dog and 

the man is roasted on a bed of glowing iron. Usually 

MS (M.8, 371f etc.) this punishment is referred to in the 

fw criminal law. Also the branding of the great sinners 

(mahapatakin), e. æ. the murderer of a Brahman with 
the brand of a headless man, is always met with among the 
punishments inflicted by the king (Baudh. 1,1818 ; Vi. 
5, 3-7 etc.) ; according to M. 9,236 however it takes place 
only subsidiarily in the place of a penance. Originally 
the Mahapatakin, as even the name shows, certainly 
belonged only to the spiritual law. The blood-money ($44) 

i } S on the other hand, has gone over to spiritual law from 

secular law. 

There are many more instances of exchange and 
analogies between these two systems of punishment. Thus 


ohn gd pat 


Ae 


e ie 


Points of . Gein tite 
agreement , in both of these systems the caste-distinction and the 
an S- 4 Q- c : 
tinction “) privileges of the Brahman have been fully recognised 
y . etween : . : : : 
Hl uL the two which stand out prominently particularly in the punish- 
| Systems. "ments and penances for murder, maiming, adultery, theft, 
r injuries and other grave crimes! In civil law too the 
4 1. Kant. however almost wholly ignores such caste distinctions in 
d criminal law. Tr. 
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gradation of penances, which is seen e. g. in Samay. 1,6,8, 
for withholding the interests on a loan, according as the 
creditor is a Brahman or not, may be compared with 
the various rates of interest according to the caste of the 
debtor and the privileges of the Brahman as found in the 
law about the recovery of debts. Further in the penances: 
as well as in the punishments the existence or absence of 
criminal intention is taken into consideration. Y. 3, 226 
even expresses the view that penances are proper for 
sins committed unintentionally and punishments are 
appropriate for sins committed intentionally (Lamatah), 
and it corresponds to the religious belief that for the 
existence of a sin which has to be expiated for only the 
actual facts of the case and not the evil design come 
into consideration. 

Yet often Prayascittas are prescribed for the 
expiation of intentionally committed crimes. Thus 
according to M. 11, 46 prayers are to be resorted to 
in the case of unintentional crimes and Prayascittas 
in the case of intentionally committed crimes. The 
general rule is that the penances for unintentional crimes 
are doubled when there is evil intention in evidence 
(Mit.on Y. 3,226). According to Visvamitra the intentional 
killing of ‘a cow is to be  expiated for by 4 
Krechras and unintentional killing by 2 Krechras. 
Raghunandana (228 Cale. ed.) explains it in this way: 
it is not. to be regarded as intentional killing of 
acow if anybody mistakes it to be a bos gavaeus 
and strikes it dead or if the arrow meant for 
another object accidentally hurts a cow. The com- 
mentators such as Nandapandita mention all the penances 
referred to in the Smrtis whether connected with intentional 
or unintentional crimes. Accordingly the conceptions of 
dolus (evil design) and culpa (crime) are as much in evi- 
dence in the religious law as in the secular law, cf. § 32. 
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The same is the case also with the conception 
of permissible self-defence. For killing an assailant 
(atatayin), even if he is learned in the Veda, neither 
punishments nor penances are prescribed ; the fury of 
the assailant in such a case meets the fury of the 
defender (M. 8, 350 f. etc). Yet however the killing of 


a Brahman in self-defence is one of the customs now 


obsolete (balivavjya). The participation in a crime is 
judged likewise from the same point of view both in the 
religious law and in the secular law. Thus he who eats or 
serves, cooks and sells the flesh of a killed animal com- 
mits as greata sin as he who himself has killed it or 
has cut it into pieces (Vi. 51, 74 ete). The Mit. on Y. 
3, 227, in the theory of penances, quotes a text, said to be 
of M., according to which among a troop of men carrying 
weapons not only he who gives the mortal blow should be 
considered to be the murderer but his companions too are 
as guilty as he himself. Similarly Ap. 9, 29, 1 speaks 
of the rewards of heaven and the tortures of hell 
which are shared by the instigator (prayojayity), helper 
(mantr) and the perpetrator (karir) of an evil deed. 

Also the repetition of a crime has been taken into con- 
sideration in the sameway both in punishments and in 
penances. Thus according to Ap. 2, 27, 11 ff. in the case of 
repeated adultery the penance for the adulterer is more and 
more intensified. Similarly M. 9, 277 in criminal law 
affirms that the cut-purse when caught for the first time 
shall have two fingers cut off, the second time a hand and a 
foot and the third time will lose his life and Vi. 3, 93 
declares that the king should not let a twice repeated 
crime go unpunished. In theft the penances as well as 
punishments are graded according to the value of the 
stolen property. Thus also for penances in general it is 
said, e. g. Y. 3, 294, that in cases of crimes not specially 
provided for in law the penance is to be fixed on consider- 
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ation of Desa, Bala, Vayah, Sakti and Papa just as 
according to Y. 1,367 the king should determine the 
punishment after consideration of Aparadha, Desa, Kala 
and Bala. 


In this thorough parallelism of the two systems it 
is quite natural that they should have very many 
particular sins and crimes in common with one another. 
As already mentioned, in such cases it is to be 
assumed that penances and punishments were both 
prescribed at the same time and this is sometimes 
even expressly mentioned. Thus according to Baudh. 1, 
19,4 he who kills a bull shall finally, that is after 
paying the fine, also perform the penance Candrayana. 
According to Nar. 12, 77, in the case of grave sexual 
crimes (agamyagamana), the king should decree a 
punishment ; at the same time however the sin should 
have to be destroyed by Prayascitta. There being 
no fine line of demarcation between penances and 
punishments both may be applied indiscriminately. 
In the mediaeval age according to Alberuni 2, 162f. 
in punishing an act of murder the penances and 
punishments were arranged in this way: in the case of 
the murder of people of lower castes by a Brahman, only 
penance consisting of fasts, prayers and alms-giving 
was ordained; in the case of acts of murder among people 
of lower castes, penance as well as punishment, and in the 
case of murderous deed and other grave crimes among 
Brahmans and Kstriyas, only punishments consisting 
of confiscation and banishment were prescribed. Probably 
the line of demarcation between the church and the state 
was never fixed with any certainty and it is also to be 
remembered that princes with religious zeal themselves 
used to enforce the performance of the penances prescribed 
in the Dharmasastras, cf. 8 47. 
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§ 40. Secular crimes and transgressions. The 
secular crimes and transgressions, i.e. those that are 
punished by the king, are also dealt with along with 
the corresponding punishments in the Dharmasastras in 
the chapter on the duties of kings without any trace of 
systematic arrangement. In M. the criminal law, divided 
into real and verbal injuries, theft, violence and sexual 
crimes, constitutes the contents of 11.—15. of its 18 titles of 
law. In Nar. the laws about punishments, dealt with 
in 14.—16. titles of law, consist of violence or grave 
crimes (sahasa), real and verbal injuries, and these 3 titles 
are subdivided into 15 sections ; moreover in Nar. the 12. 
and the 18. titles contain things connected with criminal 
law—their titles being “duties of man and wife" 
and "miscellany"—as well as an appendix which like 
M. 9 deals with theft and robbery and the destruction of 
evil-doers (kantakasodhana). Also: a quotation from 
Narada (Quot. 1, 11£) enumerates the 10 chief crimes 
(dasaparadha) as follows: violation of a royal command, 
murder of a woman, mixing of castes, adultery, theft, 
pregnancy as the result of criminal intercourse, verbal 
injury, gross abuse, real injury and abortion of the 
embryo. But only Brh. 2, 5-10 expressly makes distinction 
between civil and criminal cases (dhanodbhavani 
and Amsodbhavami); according to Brh. the latter 
consist of real and verbal injuries, violence and adultery 
and each of these four crimes is again divided into 
three grades. 

According to Katy. the king should himself investigate 
and give judgment over the 10 chief crimes (dasaparadha) 
as well as the chalam and the padani nrpateh even 
though nobody complains to him about them. The 
following 50 are the chalani nrpasamnidhau according 
to Pitamaha 1, 8-18: (1) obstructing the road; (2) 
raising hand in a threatening manner; (8) leaping over 


CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation USA 


ms—— v 
SS eee ee de RUE e Eee. nn md 


LAW OF PROPERTY AND CONTRACT 


a fence ; (4) breaking a cistern or (5) a temple; (6) filling 
up a ditch; (7) betraying the weakness of a king (to his 
enemies); (8) unlawful entzance into the harem, 
(9) sleeping chamber, (10) treasury and (11) kitchen of 
the king and (12) prying in when (the king) is at his 
meal; (13-16) uncovering the body or making 
water, blowing nose or passing wind in the presence 
of the king; (17, 18) to sit before the king with 
folded legs or to take the foremost seat ; (19-22) to enter 
the audience hall ina dress more gorgeous than that of 
the king, to enter alone, to enter not through the door 
or to enter at an improper time ; (23-25) to lie on the 
couch of the king, to sit on his seat or to put on his 
shoes ; (26) to go near the king when he is taking rest on 
a couch; (27) to serve his enemies; (28) to occupy an 
unoffered seat; (29, 30) to use gold in garments .or in 
ornaments (?); (31) to aecept and enjoy alms without 
being invited; (32) to presume to speak without being 
asked; (33) to insult the king; (34) to wear only one 
cloth; (35) to anoint oneself; (36) to untie hair; (37) 
to hide the face; (38) to paint the body ; (39) to wear a 
garland; (40) to shake the dress; (41) to cover the head ; 
(42) to spy into the weak points (of the king); (43) to 
touch him (?) ; (44) toshave the hair ; (45-47) to point to the 
nose, the ears and the eyes; (48) to pick the teeth; 
(49, 50) to cleanse the ear or the nose. These prohibitions 
mostly contain rules of etiquette for deportment at the 
presence of the king. 

More seriousare the 22 padam nrpateh in which 
likewise the king should directly interfere, namely (1) 
killing (an animal); (2) destruction of corn; (3) arson; 
(4) defloration of a maiden; (5) misappropriation of a 
deposit or treasure; (6) breaking a dike or (7) a hedge of 
thorn; (8) to let the cattle graze on other people’s field; 
(9) to cut down the trees of a forest; (10) poisoning; 


directly 
intervenes 


The more 
important 
group of | 
22 Padani. 
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(11) intrigue against the king; (12) to break the royal 
seal; (13) to cross king's plans; (14)  liberating a 
prisoner ; (15—-18) embezzlement of a tax, fine, present 
or a sold property; (19) to render the sound of the 
drum inaudible ; (20, 21) embezzlement of unclaimed 
property confiscated by the king; (22) to hinder the 
mutilation of a criminal ordered by the king (Pitam. 
1, 19—23). 
The destruction of evildoers, literlly “removal of 
Epigraphi- thorns” (kantakasodhana) appears also in the inscrip- 


cal corro- k à : 
boration tions as one of the chief duties of an able ruler, as for 


pie instance, in the inscriptions of the 12. and 13. centuries, 
EI 1, 198, 210, 334. The inscriptions are also familiar 
with the Da$aparadha or Daśāpacāra (IA 15,306) and 
how popular this:conception of ten great sins was may be 
understood from the fact that there was an officer who 
was actually called ‘Dasaparadhika’ (IA 14, 167; 
15, 306). 


841. Crimes with regard to property. Many points 
indicate that::crimes against property were investigated 
at a very early period and that very energetically. 
Thus in RV 6, 45, 1 there is perhaps already a 
reference to an act of stealing cattle and to a class 
of spies corresponding to the modern Khojis At all 
events such spies, experienced in tracking the marks of 


The feet or hoofs, were known to the authors of the Smrtis. 
tane When cattle and other properties are lost they are to 


trace the track up to its starting point; the inhabitants, 
the headmen or the proprietors of the village or meadow 
concerned have to make the required compensation except- 
ing when they can prove that the track goes further out of 
that place (Nar. 14, 22ff, App. 16—18; Y.2, 271 f.). 
If the thieves cannot be caught the king is personally 


1. ZAL 182 f. Cf. Elliot, Memoirs (Lond. 1869), 276 ff. 
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liable to make good the loss (Vi. 3,67 etc.); the king how- King is to 
ever may charge the loss from his officers and the guards make Ba 
of thieves (cauragraha, cauroddhatr, the cauroddharanikas PPPe™Y: 
of the inscriptions) in whose jurisdiction the robbery took 

place (Nar, Y.l.c). The tragic figure of the penitent 

thief who with flying hair—the sign of his submission— 


goes to the king with a club on his shoulder and 


King dis- 

confesses to him his crime and asks him to strike him DE 
dead (Gaut. 12, 42-45 etc.) certainly belongs to the most with his 
ancient part of the penal law; this appears to be personal hands. E 
dispensation of justice thinkable only in the case of petty ; 
chiefs of small tribes. | 
Another noticeable point is that in the rules about f 
evidence (Nār. I, 1, 42; Brh. 2, 13) and punishment 1 
theft appears to be the typical crime. “Like a į 
thief? (cawravat) is to be punished, for instance, he who 4 ` 
binds freely roaming cattle or sets free cattle that are heme $ 
bound fast (M. 8, 342), he who drives the cattle to calories 
other people’s fields (Y. 2, 162), he who uses other 4 
peoples’ property without obtaining permission for it 1 
(Nar. Quot. 7,10), he who misappropriates a treasure trove : 
(Nar. 7, 7), he who kills a man through carelessness : 
(M. 8, 296), ete. For this reason various sorts of crimes 
have been put in the category of theft. Cheats of every E | 

kind, particularly falsifiers of wares, measures, weights included 


: oh : É in the 
or coins, soothsayers, people living on bribe or extortion, category 


quacks, jugglers, treacherous arbitrators, false witnesses— is 
they are considered as “word thieves" (Nar. 1,228)—unjust 

judges, gamblers etc. are "open thieves" or robbers 
(prakasataskara, M. 9, 256 f; Nar. App. 1—3; 

Brh. 22, 2—4). Opinions are however divided as to 

whether gambling is permissible or is it to be condemned rec 
as it appears already from Brh. 26. Thus M. 9, 221— of opinion 
228, Gaut. 12, 41, Baudh. 2, 2, 16 etc. also strongly S995... 
emphasise the sinful character of gambling, while 
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m on the other hand Ap. 2, 25, 129 ff. regards gambling to be 
: | n a lawful amusement of the higher castes and Nar. 17 and 
Y SN Y. 2, 1991f. raise only the demand that the king should 
4 ^ receive his share and that there should be no foul play. 
bist * Even in the Vedas gambling is frequently mentioned 
[ S (RV 10, 34; 1, 41, 9 ; AV 7, 50 etc.), and in the Mah. the 
| d gambling scene is the central theme of the whole plot’. 
i V Thieves “proper, burglars, highwayamen, cut-purses ete. 
y! ^ pop. are considered to be "secret thieves" (aprakasataskara) 
Y iu (Brh. 22,5 etc). According to Brh. 22,2 varieties of 

j x thieves are thousand-fold. 
| : The detection of theft and cheating and keeping 
Ni watch over the thieves is one of the most important duties 
a of princes according to the Smrtis. Thieves are to be 
i 2 looked for specially in the gambling houses (Y. 2, 203 ; 
pos Haunts of Brh. 26, 2) and also in public houses and houses of evil 
pa " thieves. reputation, shops, forests, festive gatherings etc. the king, 
panan through spies and agents provocateurs (cara), should keep 


provoca- Watch over them and cause them to practise their pro- 

a fession in order to bring them into his power (M. 9, 261 

—269). Even a mere suspicion, e. g. if anybody expends 

very large sums of money or is in intercourse with 

| Arrest on Criminals, or if he drinks or gambles or goes about in 

i es Suspicion. disguise or under false names, makes enquiries about 
houses of other people, sells articles that have been lost, 

lives in a house of doubtful reputation or is known as a 

criminal by nature or if he behaves in an unusual manner 


Uu at the court etc, is sufficient to geta man under arrest? 
a Asad and he must prove his innocence by means of human or 
t iy prove his superhuman witnesses to escape being punished as a thief 
xod DOC * (Y, 2, 266—269; Nar. App. 8—12 ; Brh. 22, 6). The pos- 
| Wi z session of a stolen property (loptra, hodha) or a foot-mark 
| ? (Y. 2, 266 ; Nar. App. 6) is regarded as sure proof of guilt. 


M 1. Cf. Hopkins R. C. 122 f. 
E 9. Of. Kaut. IV, 6. Tr. 
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The punishments for theft are very heavy. In all 
cases of serious crimes the accused is sentenced to death : 
he is impaled, hanged or drowned and often his hands are 
hacked off and other tortures are inflicted for the purpose 
of aggravating the punishment. The same punishments 
are ordained also in the case of burglary, frequently 
repeated instances of picking pockets, robbery, stealing 
cows, horses or elephants or more than 10 Kumbhas of 
grains, more than 100 Palas of precious metals, particularly 
valuable jewels or stuffs etc. (Y. 2, 273 ; M. 8, 320 £.; 
9,276 f., 280 ; Brh. 22, 17—19 etc). Forging of royal 
grants and even of private documents is punished by 
death (Vi. 5, 9 f£; M. 9, 232); the king should have a 
dishonest goldsmith cut to pieces, i.e, according to the 
commentaries, those who use false weights, touch-stones, 
alloys and practise other kinds of fraud (M. 9, 292). In 
determining the magnitude of the punishment according 
to the value of the stolen property often three grades are 
distinguished. Thus Y. 2,275 speaks about the theft of 
small, middling or large properties and similarly speak Nar. 
14,13; 15, 6; App. 29 and Brh. 22,24. Enumerations of ob- 
jects of about equal value are generally given along with 
data about the punishments for misappropriating the same, 
which, besides the already mentioned cases of capital 
punishment, consist of the hacking off of a hand or a foot and 
other kinds of mutilation and fines in most cases amount- 
ing to many times the value of the stolen property. No 
distinction is made between robbery and theft as regards 
punishment and moreover taking part in these crimes, 
abetting of every kind or refusing to render help is 
regarded as equally criminal (Nar. 14,12, 19 £. ; Y. 2,27 Getc.). 

The caste of the thief and the person whose pro- 
perty has been stolen likewise come into consideration 


in determining the punishment! Thus the Brahman 


1. See p. 264, f-n. Tr. 
35 
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remains unpunished if he takes away the property 
of his Sudra slave (M. 8, 417) or if, when on journey, 
he takes two stalks of sugarcane ‘and two eatable 
roots out of a field (M. 8,341; Nar. 18,39) On the 
other hand stealing gold which belongs to a Brahman 
is punished by death. However, on the other hand the 
responsibility and culpability for an act of theft is heavier 
as the thief is of higher position and intelligence (M. 8, 
337 f; Gaut. 12, 15-17; Nar. App. 51 f) For cheating 
mostly fines are prescribed varying according to the amount 
of the damage done (Brh. 22, 13 f. etc.). 

Impaling as the punishment for theft is found also 
in ‘literature, as in Mah. 1, 63, 92. The gradation 
of the punishment according to the value ofthe stolen 


property and the three grades of 


culpability was 
known also to Alberuni 162; he says that in the 


case of the theft of particularly valuable properties 
culprits of the Brahman caste are blinded and a hand and 
a foot are hacked off by way of punishment, Ksatriyas 
are mutilated without being blinded and the culprits of 
lower castes are punished by death. According to 
Hodgson death sentence is still given in Nepal for stealing 
properties of great value or in the case of repeated theft; 
in less serious cases only mutilation and heavy fines are 
inflicted. According to Dubois! mutilation was in vogue 
also in Mysore; the owner received only a portion of the 
stolen property recovered from the thief while the king and 
his officers got the lion’s share. Even to this day in 
Bombay the chief of a locality has to pay compensation for 
what has been stolen within his jurisdiction 2. 


§ 42. Other crimes. Besides theft and robbery 


ed murder, manslaughter, arson, high treason, real and 


1. People of India 499. 
2. Bühler on Ap. 2,26. 
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verbal injuries, rape, adultery and other sexual crimes 
are included among the chief offences. Often the capital 
offences, in so far as they are connected with violence, are 
called by the consummate title “act of violence” (sahasa) 
which is the secular counterpart of the mortal sins (maha- 
pataka) of the spiritual law. Thus according to Nar. 14, 
2—6 there are four kinds of Sahasa, namely man-slaughter, 
robbery, rape and real or personal injuries; he however 
distinguishes two lower grades of it consisting only of 
injury to property. The punishments for Sahasa are 
regulated according to the gravity of the crime but caste 
distinctions exercise a definite influence on them; the 
Brahmans particularly enjoy the privilege that they 
cannot be condemned to corporeal punishments or death 
sentence’ (Vi. 5, 2 f. etc.). 


275 


Death sentence is by no means universal in the ™ 


case of murder and manslaughter, rather the com- 
position system was originally prevalent (§ 44), accord- 
ing to which the cows given as recompense fell to 
the lot of the family of the deceased. Later on in the 
place of this blood-money punishments, partly secular and 
partly spiritual in character came in vogue which were 
determined by the Brahmans who of course did not forget 
themselves in the performance of their duty if the punish- 
ments concerned were of a religious character ; cf. § 37. Of 
the secular punishments, according to Baudh. 1,18f. etc, 
the death sentence as well as confiscation of property is 
ordained only when the person killed is a Brahman and 
the assassin a man of a low caste; if the culprit is a 
Brahman he shall be branded and banished; if the person 
killed belong to a non-Brahman caste he shall pay the 
proper compensation in coin or kind. According to Y. 2, 279 


1. Kaut. IV, 11) however under certain circumstances allows 
the Brahman the dubious privilege of being drowned instead of 
being burnt alive. Tr. 


Death 
sentence 
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remains unpunished if he takes away the property 
of his Sudra slave (M. 8, 417) or if, when on journey, 
he takes two stalks of sugarcane ‘and two eatable 
roots out of a field (M. 8,841; Nar. 18, 39) On the 
other hand stealing gold which belongs to a Brahman 
is punished by death. However, on the other hand the 
responsibility and culpability for an act of theft is heavier 
as the thief is of higher position and intelligence (M. 8, 
337 f.; Gaut. 12, 15-17; Nar. App. 51 £). For cheating 
mostly fines are prescribed varying according to the amount 
of the damage done (Brh. 22, 13 f. etc.). 

Impaling as the punishment for theft is found also 
in ‘literature, as in Mah. 1, 63, 99. The gradation 
of the punishment according to the value of the stolen 


Fenal las property and the three grades of culpability was 
USE known also to Alberuni 162; he says that in the 
times. case of the theft of particularly valuable properties 


culprits of the Brahman caste are blinded and a hand and 
a foot are hacked off by way of punishment, Ksatriyas 
are mutilated without being blinded and the culprits of 
lower castes are punished by death. According to 
Hodgson death sentence is still given in Nepal for stealing 
properties of great value or in the case of repeated theft; 
in less serious cases only mutilation and heavy fines are 
inflicted. According to Dubois' mutilation was in vogue 
also in Mysore ; the owner received only a portion of the 
stolen property recovered from the thief while the king and 
his officers got the lion’s share. Even to this day in 
Bombay the chief of a locality has to pay compensation for 
what has been stolen within his jurisdiction 2. 


§ 42. Other crimes. Besides theft and robbery 


Woe murder, manslaughter, arson, high treason, real and 


1. People of India 499. 
2. Bühler on Ap. 2,268. 
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verbal injuries, rape, adultery and other sexual crimes 
are included among the chief offences. Often the capital 
offences, in so far as they are connected with violence, are 
called by the consummate title “act of violence" (sahasa) 
which is the secular counterpart of the mortal sins (maha- 
pataka) of the spiritual law. Thus according to Nar. 14, 
2—6 there are four kinds of Sahasa, namely man-slaughter, 
robbery, rape and real or personal injuries; he however 
distinguishes two lower grades of it consisting only of 
injury to property. The punishments for Sahasa are 
regulated according to the gravity of the crime but caste 
distinctions exercise a definite influence on them; the 
Brahmans particularly enjoy the privilege that they 
cannot be condemned to corporeal punishments or death 
sentence’ (Vi. 5, 2 f. etc.). 


Death sentence is by no means universal in the ` 


case of murder and manslaughter, rather the com- 
position system was originally prevalent (§ 44), accord- 
ing to which the cows given as recompense fell to 
the lot of the family of the deceased. Later on in the 
place of this blood-money punishments, partly secular and 
partly spiritual in character came in vogue which were 
determined by the Brahmans who of course did not forget 
themselves in the performance of their duty if the punish- 
ments concerned were of a religious character ; cf. § 37. Of 
the secular punishments, according to Baudh. 1,18f. ete., 
the death sentence as well as confiscation of property is 
ordained only when the person killed is a Brahman and 
the assassin a man of a low caste; if the culprit is a 
Brahman he shall be branded and banished; if the person 
killed belong to a non-Brahman caste he shall pay the 
proper compensation in coin or kind. According to Y. 2, 279 


1. Kaut. (IV, 11) however under certain circumstances allows 
the Brahman the dubious privilege of being drowned instead of 


being burnt alive. Tr. 
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a female poisoner or a female incendiary and also the 
woman who murders her husband or her child shall be 
cruelly executed. According to Y. 2, 273, Brh. 22, 97f. 
etc. all murderers in general, open as well as secret, shall 
be punished by death and the confiscation of property. 
The death sentence is ordained also particularly for the 
murder of women and children (M. 9, 232 etc). 

High treason (nypadroha) is punished very sternly. He 
who forges a royal edict or bribes the ministers of the king 
or serves his enemies or is in an understanding with them 
or being a man of low origin strives for royal posi- 
tion, or opposes the royal commands will be sen- 
tenced.to death (M. 9, 232, 275; Vi. 5, 14). If a man 
raises his hand against the king, even though he is wicked, 
he shall be impaled and burut to death because his sin 
is worse than killing 100 Brahmans (Nar. 15, 31). 
He who expresses inimical views about the king 
(e. g. if ^e praises his enemies, Mit.) or vilifies 
him or betrays his plan shall have his tongue 
cut off and will be banished; if a person mounts the 
animal on which the king rides or sits on his throne, 
he shall pay the highest amercement (Y. 302 f) High 
treason as well as the violation of any of the very 
numerous rules of etiquette about deportment at royal 
court belongs to those crimes which the king himself can 
investigate on his own initiative and pass sentence 
even though he has not been informed aboutit by any 
complainant (§40). In such cases the performance of 
a divine ordeal too may be imposed on the suspected 
criminal (§52). Crimes against public order are likewise 
subjected to heavy punishments, e. g. the breaking of a 
dike is punished by death (Vi. b, 15; Y. 2,278; M. 
9, 279). 

In verbal and real injuries (vak and dandaparusya) 
particular ‘attention is paid to the castes of the insulter 
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and the insulted; the sentence is fixedaccording to Varna 
and Jati (Y. 2,206). Thus a Ksatriya will be fined 100 
panas if he abuses a Brahman and 200 panas if he actual- 
ly assaults him ; a Vaisya shall pay 1!/s times as much as 
the Ksatriya; on the other hand a Brahman who insults 
a Ksetriya pays only 50, for insulting a Vai$ya only 25, 
and for insulting a Sudra nothing at all (Gaut. 12,8-13 etc). 

Injuries done by a Sudra to a man of a higher caste is 
punished with particular severity; thus if a Sudra reviles 
a virtuous Aryan his tongue shall be cut off; if he reviles 
the name or the caste (of a twice-born) a piece of red-hot 
iron ten fingers in length shall be forced into his mouth 
or if he dares to learn Vedic texts by heart his body 
wtll be cut in twain (Ap. 2,27, 14; M. 8, 172; Gaut. 12, 
6 etc). In general the insulter or the assailant of low 
caste loses the particular limb with which he insults or 
assails a member of a higher caste (Vi. 5, 19 etc); thus 
if he sits on the same seat with a high caste man his 
backside shall be brandmarked; if he spits on him his 
lips shall be cut off In such cases the assailed person 
may also take the law into his own hands by whipping 
the assailant on the spot, for by extorting a fine from such 
unholy persons the king himself will only be defiled (Nar. 
15, 11-14). In injuring an equal only a fine, small or big, 
has to be paid according as only the skin has been 
scratched or if blood too has flowed or if a bone 
has been broken or if both the eyes have been knocked 
out, etc. (Vi. 5, 66-72 etc.) ; the fines for insulting an equal 
is still more insignificant. When two persons have 
insulted each other he who began is the criminal (Nar. 
15, 9). In the case of injury to property as a rule a 
fine has to be paid (Nar. 14, 4f.). About paying compen- 
sation see § 32. 

Also on the occasion of adultery (strisamgrahana) the 
distinction of castes is of the’greatest importance, and more- 
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over itmakes all the difference if the adulteress was properly 
guarded (gupta) or not, because if necessary surveillance 
was lacking the sentence will be mild and particular im- 
portance is attached also to the question if violence was 
applied. Thus for adultery with the wife of an Aryan 
the Sudra shall have his organ cut off and his property 
confiscated and if the woman was under guard he shall 
also be executed (Gaut. 12, 2f. etc). On the other hand 
a Brahman for a similar crime has to pay only a fine of 
500 panas if the woman was willing, and 1000 panas 
in the case of forcible violation (M. 8, 378 etc.); for a 
Ksatriya and a Vai$ya there are proportionally higher 
punishments aggravated by incarceration, shaving of 
hair and the pouring of urine on the head (M. 8, 375 ff. 
etc). A similar gradation is found in the sentences for 
the defloration of a maiden; the fines are lowest in 
the case of forced sexual intercourse with courtesans and 
female slaves, and they are higher in the case of 
unnatural sexual intercourse with a cow (Y. 2, 288—291 
etc). Moreover, secret conversation at a bathing place, 
in a wood or in any improper place in general at any 
improper time and particularly sending flowers, orna- 
ments and other presents, touching, pranks and jokes 
etc., are considered to be adulterous actions (Nar. 19, 62— 
68 etc). A particularly grave crime which is punished 
by castration is the criminal intercourse with the wife 
of the spiritual initiator and incest with mother, sister 
and other female relations and sexual intercourse with 
a queen, a nun (parwrajika), a nurse, a pious woman, a 
Brahmani etc. is also considered to be noless heinous a 
crime (Nar. 12, 73—75 ete.) but this crime rather belongs 
to the sphere of religious law. Intercourse with a woman 
of the lowest caste is also heavily punished (Y. 2, 289, 
294 etc.) and the abortion of the foetus is punished in the 
same manner (Y. 2, 277). :Public punishments are 
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imposed on adulteresses but in most cases only if their 
crime is exceptionally flagrant ; they are then sentenced 
to a cruel death (M. 8371 ; Vi. 5,18 ete); ordinarily 
merely the insulted husband or the insulted family 
inflicted the proper punishment on the  adulteress 
(cf. § 19). 

At the time of Dubois! in Mysore almost only high 
treason was punished by death, otherwise only fines 
were imposed which sometimes amounted to the confiscation 
of the whole property. In Nepal the death sentence 
is or was given for murdereing the father, elder brother, 
teacher, wife, a child or a cow and according 
to another source for every kind of murder without 
any distinction of person, as well as for high treason, 
incest, adultery or sexual intercourse of a man of 
low caste with a high caste woman—particularly a 
Brahman woman—poisoning and arson. Yet however the 
Brahman is not executed but only banished after the 
confiscation of his property and various insults; as 
for instance his hair is shaved and his sacred thread is 
torn away” ; for Alberuni’s statements on this point see 
§§ 36,39. In the Mrech. 154 the judge following M. 
(perhaps M. 9,241) advises the king not to have the 
Brahman Carudatta, who was convicted of murder, 
executed for the crime but only to banish him but without 
confiscating his property. 

§ 43. The punishments. The utility and necessity 
of punishment (danda) has been vehemently and 
often extravagantly emphasised. The word Danda, 
really meaning "stick," is said to be derived from the 
root dam “to restrain” (Gaut. 11,28), and to bind down 


peoples by means of punishments appears to be the 


1. People of India 499. 3 
2. Hodgson, On the Administration of Justice in Nepal, Y 
20,1,94—134 and Ess. 2,235. 
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principal duty ofa good ruler, who for that reason is 
called Dandadhara "the holder of Danda,” ie. the power 
of punishment, and is called an incarnation of Yama, 
the judge of the dead souls. If the king ceases to punish 
the subjects who swerve from the path of duty, the 
whole world will be destroyed, Brahmans willleave their 
brother Brahmans, Ksatriyas their brother  Ksatriyas, 
the Vai$yas willnot do their work, the  Suüdras 
wil rule the world and the strong will roast the 
weak on the spit like fish. The punishment is 
identical with Dharma ; it is the dark, red-eyed god, the 
son of the creator of the world under whose mighty rule 
the world feels itself secure. Punishment protects man- 
kind and keeps watch when mankind sleep. The whole 
world is held in order by means of punishment, for a 
faultless man is very rare ; even the gods and demigods 
are driven to perform their duty by the fear of punish- 
ment (M.7, 14-30; Vi. 3,95; Y 1,353-356 ; Nar. I, 
1,1 etc). 

M. 8,129 divides the punishments into 4 categories : 
admonition, reproof, fine and corporeal punishment. Nar. A pp. 
53 ff. makes distinction only between corporeal punishments 
and fines ; theformer extends from imprisonment to execu- 
tion and the latter from one sakant to the confiscation of 
the whole property. According to M. 8, 124 f. (=Nar. App. 
36 f.) there are 10 places on which the punishment may be 
applied in the case of the three lower castes—the Brahman 
suffers no corporeal punishment ; the ten places are the 
organ, the belly, the tongue, the hands, the feet, the eyes, the 
nose, the ears, the property and the body, ie. life. 
Usually the fines are divided into three grades : Pürva or 
Prathamasahasa estimated at 250 (or 270) panas, the 


1. Cf. the beautiful ode to Danda in Mah. 19, 63, 98-99. Tt 
appears that Danda should be translated by ‘internal administration’ 
and not merely by ‘punishment? which was its original meaning. Tr. 


E CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation USA 


<p) 


Yeu 


8 


CRIME, PENANCE AND PUNISHMENT 


Madhyamasühasa at 500 (or 540) panas, Uttamasthasa 
at 1000 (or : 1080) panas (Vi, 4,14 etc) Brh. 274-12 
distinguishes between four kinds of punishments just 
like M., but he attaches particular importance to 
imprisonment and banishment ; in cases of grave crimes 
he recommends an accumulation of different kinds of 
punishments and mentions 14 instead of the 10 
traditional places for the infliction of corporeal 
punishments in which besides the above-mentioned 
limbs also neck, one half of the feet, the thumb and 
index, the forehead, the lips, the hindpart and the hips 
are named. 

In point of fact the fines are mentioned most frequently 
in the Smrtis in connection with the rules of punishment, 
either graded in the manner already referred to or other- 
wise in fixed amounts, or without any mention of amounts, 
or in relatively fixed amounts, i.e. fixed according to 
the value of the disputed property. Perpetrators of grave 
crimes suffer confiscation of their whole property, yet in 
such cases the weapons of a warrior, the instruments of a 
musician and the implements necessary for earning 
livelihood cannot be laid hold on (Nar. 18, 10 £). In the 
case of mutilation and execution, as in other ancient 
systems of punishment, the principle of retaliation (Talion) 
as well as symbolical punishments come into play. 
The offender or the robber shall lose that limb with which 
he assaults or injures anybody. The slanderous tongue 
shall be torn out, the adulterous limb shall be cut off, the 
hand raised for a blow or the foot raised for kicking shall 
be cut off, red-hot iron shall be pushed into the mouth of 
the slanderous Sudra or boiling oil shall be poured into 
his mouth and ears, and for a stolen property many times 
the same has to be paid by way of fine. The lips wm. 
spit on a man out of hatred and the thievish finger of a 
pickpocket shall be cut off. The adulterer shall be roasted 
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on a red-hot bed of iron and he who pierces a dike shall be 
drowned, Moreover, the brandmarking of the murderer of a 
Brahman with the figure of. a headless man, of the drinker 
with the flag of a tavern and of the incestuous person 
With the mark of feminine pudendum are also symbolical. 
Detracting punishments such ag riding on an ass, 
Detracting Shaving of the hair, sprinkling urine on the head, hanging a 
ments, i garland of dices round the neck of a dishonest gambler, ete. 
and many Prayascittas are no less symbolical in character. 
Gruesome forms of execution are impaling, roasting, burn- 
Warion | ing, cutting into pieces, trampling down by elephants, 
execution. tearing to pieces by dogs, drowning ete. The flogging 
punishments are mentioned mainly for women, childeren 
and persons of low castes. Forced labour too appears as 
à public punishment as in working off a debt. In the 
DE. ancient Works punishment by imprisonment is rather rarel y 
ment rare. mentioned. According to M. 9, 288 prison-houses should 
be built on Public roads so that everybody can see the 
Suffering and disfigured criminals, Who, as the comment- 
aries elucidate it, with their bodies emaciated with hunger 
and thurst, disordered hair and beard, often fettered in 
ray chains and mutilated—their hands or other limbs being 
publi amputated—produce a horrible impression.on the onlookers, 
Banishment js mostly, but never in the case of: Brahmans, 
accompanied by the confiscation of property, and there are 
also other combinations of punishments, 
Even Megasthenes (frag ment 27) speaks about the T 


alion 
through amputation of that limb of 


the culprit who 
MN maimed the game limb of another person and 
Othe Hom the classical authors too know that hands were cut off 


modes lll and the hair was shaved by Way of punishment (cf. LIA 
times, 3, 844). Hiuen-Thsang! Says that in India the usually 
inflicted punishments are life-long imprisonment, 


Specially in the case of rebels, mutilation of nose, 
1. Mém. 1, 83 f 
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ears, hands, feet, banishment and ransom, and the 
money equivalent frequently paid to escape punishment, 
Alberuni 2, 162 speaks infer alia of the combination 
of the confiscation of property with banishment and with 
various kinds of mutilation. Of the death sentences 
impaling, which is mentioned also in the Mah., Rajatar. 
and in the literature of fables, was in vogue for instance 
in Golconda even in the 17. century, in Kolhapur until 
the period of British rule’, and the trampling down by 
elephants mentiened also in Mrecha. 146 and the Jatakas 
(Fausbéll) 1, 199 ff, was universally practised in the 
Mahratta states? Moreover under Mahratta rule, specially 
in Central India, the following are said to have been the 
customary punishments: fines, flogging, imprisonment, 
putting in stocks, forfeiture and sale of the whole property, 
amputation of hands, fingers or nose and other corporeal 
punishments ; the hands of a forger of base coins were crush- 
ed with one blow of the hammer which ig apparently a 
symbolical punishment Fines were particularly in vogue 
in Rajputana according to Tod?, in Mysore according to 
Dubois ê and in Kolhapur according to the Gazetteer ; 
among the Prayascittas fines still play the chief role, cf. 
8 37. In Nepal, besides the very frequent fines, sometimes 
amounting to the confiscation of the whole property, banish- 
ment and detracting punishments such as the shaving 
of the hair (§ 42) as well as the horrible mutilations and 
death-sentences of the Smrtis are still in vogue. Impri- 
sonment is of temporary nature inasmuch as the prisons 
are emptied from time to time and the prisoners are 


1. Fryer in Wheeler, Hist. 4, 487. 

2. BG 24, 267. 

3. lec 7 

4. Grant, C. P. Gazetteer 70 £: Malcolm A Memoir of Central 
India, 2nd. ed., I, 558. 

5. Annals of Rajasthan 1, 142 f. 

6. People of India 499 f. 
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A tit og; handed over to the executioner for corporeal or capital 
as punishments’. Detracting punishments such as Prayascittas 
| an ordained by the caste people, take place in India 
e h even to this day not seldom. Thus among the Bedars of 
At Bijapur a wife excommunicated from the caste must have 
c d her hair shaved with a razor and touch a piece of red-hot 
^ eh coal with her tongue before she may again be accepted 
A ut into her caste”, 
dede 844. The blood-money. However closely the 
3 $ . . penal laws of the Smrtis may agree with the 
M fhe inst principle of state justice, yet traces of a state of 
> | ad things have been preserved when the atonement for 
3*1 En & murder and slaughter was still regarded as a private 
5 society. affair and when the blood-money used to be paid". Roth has 
AN referred to the Vedic expressions satadaya and vairadeya 
. and has proved that in the Vedic age a blood-money of 
100 cows was paid to the relations of a murdered person. 
Baudh. 1,191 prescribes fines of 1000, 100 and 10 
cows and a bull to be paid tothe king for the murder 
EE of a Ksatriya,:a  Vai$ya and a Sudra respectively. 
amona] Generally the same indemnity has to be paid for the 
d money: murder of a woman as for the murder of a Sudra as well as 
kig for an ox ora cow (excepting milchcows, draughts animals) 
E [ Di and also for a swan, a peacock and other birds and animals. 


on As Bühler ingeniously suggests, probably the king did not 

E UR keep these fines for himself, but gave them to the family 
m of the murdered person. The blood-money of 100 cows 
ET reminds us of the 100 cows which have to be given as 
eR = price for an adoptive son or as the price for a bride. 

eh 4 : : 3 

Hm | In Baudh. the above mentioned indemnities form a 
LAC 

lr 1. Hodgson AR 20, 1, 94-134. 

Wnty. 2. BG 23, 93 f. Cf. Kohler ZVR 10, 174—177. 

Bn 3. Roth, § Wergeld im Veda ZDMG 41, 672—676 ; Bühler, 
[oi vhi Das Wergeld in Indien and L. von Schröder, Indogermanisches 
Bu Wergeld in Festgruss an R. von Roth 44—52 ; Leist, Altar. jus 
A T gentium 294—307 ; ZDMG 44, 339 f. 
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part of the “duties of the king", but in Ap. 1, 24,1 ff. 
they top the list of Praya$cittas and the bull is given 
prayascitiarthah (another reading prayasciltartham) and 
in any case it was received by the Acarya or the Dharma- 
dhikarin who determined the indemnity while the cows 
as composition, probably even according to Ap., go to 
the family of the murdered person ; Gaut.’s treatment 
of this question is more enigmatical (Gaut. 22,14—18). 
According to Y. 3,266 f., and M. 9, 128—131 the cows too 
are presented toa Brahman as Prayascitta, i.e. the blood- 
money has been completely changed into a spiritual 
atonement. Vas. and Vi. seem no longer to be acquaint- 
ed with the blood-money even in this form and prescribe 
other Prayascittas in their place. 

Even in the modern period the blood-money as 
mund-kati (mundakatt “severing of the head"), consisting 
of pieces of land or villages, was in vogue in Rajputana. 
Sir A. Lyall speaks of a case of robbery in very recent 
times of a half wild frontier tribe in Rajputana, which 
ended in this way that the tribe consented to pay "the 
usual blood-money” for a Brahman shot down im the 
fight. In another part of Rajputana regular meetings 
are held in which prices of the murdered men, chil- 
dren, old men, young or old women, cows etc. are fixed 
according to certain principles and the compensations 
to be paid are regulated accordingly’. Also in Central 
India the price of blood was known? yet the relations had 
to give their consent to such a composition.” In Kolhapur 
in the Mahratta period the murderer was occasionally com- 
pelledsto indemnify the family of the murdered person ; 
the land given as composition was called Khunkat.* 


1. Tod, Annals of Rajasthan 1, 161—164,209, App. XVIII; 
Lyall; As. Studies 159 ; Bhüler 1. c. 

2. Malcolm 1, 557 f., 576 f. 

3. Grant, C. P. Gazetteer 70 f. 

4. BG 24, 267. 
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§ 45. The king as judge. The administration of 
justice, the punishment of the criminal, appears to be 
one of the chief duties of a good king. Ifthe punishable 
person remains unpunished the king shall fast one day 
and he shall fast three days if an innocent person is 
punished (Vas. 19, 40-43). In order to pass the right 
judgment he should learn the right law for each caste 
from authoritative persons and in doubtful cases take the 
advice of learned Brahmans (Gaut. 11, 22-26). Every 
day the king shall repair to the hall of justice in the 
company of learned Brahmans and experienced councillors 
and courtiers and there sitting or standing shall examine 
the cases of the complainants (M. 8,1 f. ; Y. 1,359 etc.). 
This patriarchal method of administering justice can 
go so far that the king even with his own hands 
may strike down a confessing thief with an iron club 
(Gaut. 12, 43-45 etc). The king is also advised not to 
begin a law-suit himself (M. 8, 43) because the fines are 
a lucrative source of income to the king. He must throw 
into water the money of those fines which were un- 
lawfully imposed or he shall give to the Brahmans thirty 
times that amount (M. 9, 244; Y. 2, 307). The king 
superintended also the performance of the Prayascittas of. 
the religious law (8 47). 

The council of the king is responsible together with 
the king himself for the injustice which the king commits 
by passing a wrong judgment. Of the sin thus originat- 
ed a quarter falls on the person wrongly condemned or 
released, a quarter on a false witness, a quarter on all the 


1. Cf. Colebrooke, On Hindu Courts of! Justice (Ess. 1, 490—597); 


ZDMG 44, 342—362; Kohler, Altindisches Processrecht (Stuttgart. 
1891). 
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assessors of the court, and a quarter on the king (Gaut. 
13, 11 ; M. 8, 18 ete). The assessors (sabhya, sabhasad) 
shall speak out their opinion even unbidden (aniywkta) 
and shall not agree, out of selfish motives, with a king Assessors 
who is giving wrong judgment, for in thatcase they mus gs 
themselves become his accomplices in the crime and ginion 
would go to hell along with him (Nar. 1,3,2; Katy. 
1,7 f). The house priest (purohita) of the king occupies 
a high place among the assessors who therefore has to 
expiate for a sin originating from a wrong judgment of 
the king by adequate fasts (Vas. 19, 40f). 

The later Smrtis also mention the chief judge, Comp 
the ministers, the ancients, the Brahmans and tion of the 

: : : court. 

the retinue as the companions ofthe king. The law- 
court has been compared to the human body in which 
the king is the head, the chief judge is the mouth, 
the assessors are the arms, etc. More accurately, 
the functions of the limbs or parts (anga) of a law 
court, which are ten in number, are thus defined : the 
chief judge passes the judgment, the king inflicts the VM 
punishment, the assessors or judges investigate the merits ^ functions 
of the case, the law-book furnishes the decree, gold and dine t 
fire are used when ordeals are resorted to, the water is members: 
to refresh, the accountant calculates the value of the dis- 
puted property, the scribe records the proceedings and the 
court servants have to summon the accused, the assessors 
and the witnesses and hold both the parties in custody if 
they have given no surety (Brh. 1, 4—10). Vyasa men- 
tions also “the keeper of the disputed property" (sadhyapala), 
a Sudra who as a kind of beadle or executor of the verdict 
has to look after the execution of the judgment, and the 
Sabhastara who should hold discourses about morals Religious 


(dharmavakya) for theedification of those who are present. Run 


In Mah.4, 1, 24:however the Sabhastara appears only 


1. Bandyopadhyaya, 26-27. Tr. 
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as a courtier (sabhya, Nil.) who is particularly in- 
terested in gambling; moreover mention is made 
also of the recitals from Puranas, Dharma and Artha- 
Sastras in the court (Brh. 1, 23). Also some respect- 
able merchants (vani, naigama, Katy. 1, 121; Mah. 
16, 7, 8) should be invited to the court in order to 
win over the people (lokaranjanartham Mit. on Y. 2, 2). 

The court shall sit in an edifice situated in the middle 
of the fortress (durga) of the king ; the court hall shall be 
situated in the east and should be decorated with statues, 
pictures, idols, jewels, garlands and furnished with a 
throne (Brh. 1, 19). The forenoon is considered to be 
the proper time for holding the court, more accurately the 
time from the second to the fourth eighths of the day 
(Katy. 1, 19°). In passing judgments the king shall 
follow the Dharmasastra and the opinion of his chief 
judge (Nar. 1, 1:35). . 

Already Megasthenes, fragment 28, points out that in the 
time of peace Indian princes leave their palace, if not for 
sacrifice or chase, only for the purpose of giving verdicts 
and continue at it the whole day even when four servants 
massage them with wooden cylinders. In the inscriptions 
too the examination of law-suits appears as one of the 
most important virtues.of the administrator, thus IA 9, 170 
speaks about a Nepalese king and the Rajatar. mentions 
many instances of Soloman like verdicts of Kashmirian 
princes (6,14 ff, 42ff, 8, 123—156). In Nepal too 
even now the state council (bharadar sabha) which is 
presided over by the king, functions partly as the highest 
court of appeal in law-suits and sometimes itinflicts heavy 
punishments as a court of the first instance?. The same was 
the case in Central India in the Mahratta period when law- 

1. Bandyopadhyaya, 22-93. Tr. 


2. Ibid. 40. Tr. 
3. Hodgson, Ess. 2, 213—215. 
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suits over an amount of money exceeding 100 rupees went 
directly to the Raja, in other cases his court was the high- 
est court of appeal The king gave judgment mostly 
according to the advice of a Sastrin !, Already in his ins- 
criptions Asoka prides on having established a kind of 
religious department (dhathmamahamata) for the superin- 
tendence of the pious conduct of his subjects 2. 


$ 46. Other courts in the state. Even the oldest 
Smrtis permit the king’s being represented by a learned 
Brahman who isto investigate and decide the law-suits for 
him (Gaut. 13,26; Vi. 3,73; Vas. 16,2 etc). Details 
avout the position and the function of the chief judge 
(pradvivaka, adhikyta, adhyaksa, dharmadhyaksa, 
sabhapati), who assists the king when he is present and 
represents him when he is absent, may be derived from the 
later sources. The name Pradvivaka is derived in this way: 
he questions (prechatz) the parties and then gives his 
verdict (vivecagati) As an expert surgeon removes the 
thorn or morbid matter out of a wound, even so the Prad- 
vivaka should remove the thorn of injustice out of alaw-suit 
by means of investigations and enquiries. In caste he should 
be Brahman or at least belong to one of the higher castes, 
the Sudras are absolutely excluded from the post of a 
judge. His knowledge should comprehend not only the 
18 titles of law along with their sub-divisions but also 
extend to logic and other sciences and to Sruti as well as 
to Smrti. He should also be determined, firm, patient, 
virtuous, impartial pious, kind-hearted and of a good 
family. As insignia of his position he carries the seal 
(mudra) of the king, which is particularly necessary 
for the summons of the parties; the court conducted by 
him is therefore called mudrita “furnished with the 


1. Grant, C. P. Gazetteer 70 f; Malcolm, Central India 1, 557. . - 


2. Bühler ZDMG 48, 53. 
37 
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royal :seal” (Brh. 1, 3, 12, 24 ; Nar. 1, 3, 16 ; Quot. 1 
1 eto.). 
The assessors of the chief judge must be like himself 
a respectable, pious, learned, truth-loving, impartial, in- 
GE the chief corruptible men of any one of the three higher castes (Vi. 
3, 74 eto) They are subordinated to the chief judge as 
well as to the king ; yet the Sabhyas too under certain 
circumstances have formed independent colleges of 
judges in which decisions were arrived at by a majority 
Dre of in votes or by unanimity. Thus according to Nar. 
judges. I,3, 17 the thorn of injustice may be removed only 
when the whole college of judges (sabhyo janah sarvah) 
are unanimous about the decision. 
Appeals too are preferred by the Sabhyas to the 
Mies chief judge and by the latter to the king (Brh. 1, 30 f.), 
courts of orby the village court to the city court and by the latter 
appeal; to the king (Pitam.). The commentators too distinguish 
between these three courts of appeal; on the other 
hand, Y. 2, 30, Nar. I, 1, 7 etc. are acquainted with only 
the two courts of the king's judge and of the king him- 
self,—a state of things quite in conformity with the simpler 
circumstances of an older period. 
The law-courts may again beof two kinds : standing 
COSAS (pratisthita) courts which sit in a city or in a village 
onse and ambulant (apratisthita) courts which have no fixed 
stationary. seat (Brh. 1, 2 f) ; they can however signify mere private 
arbitration courts. The headman of the village (gramayi, 
gramadhipa, gramapati), whose post was hereditary, acts 
as the village judge. According to Vyasa the competence 
of the lower courts is restricted merely to administering 
Compe- Re ake A : V. : 
tenceof Teproofs, for the infliction of punishments’ involving 
the ‘We confiscation of property and corporeal punishments is a 
privilege reserved for the king. According to Brh. 1, 6, 
generally the king alone shall dictate the punishments. 
Yet the pursuit of the culprit in the villages which was 


CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation USA 


> 
A 


44 


JUDICIAL PROCEDURE 


a principal duty of the village headman (Vi. 3,11, etc.) 
contained in any case in itself a great measure of the 
power of punishment. The unjust judge shall pay a 
fine of double the amount of the disputed sum (Y. 2, 4, 
305 ; Nar. I, 1, 66); they can however be punished 
still more severely, particularly by the confiscation of 
property and banishment (Vi. 5, 180 ; M. 9, 2831, 234 ; 
Brh. 22, 10 ete.). 

The appointment of intelligent persons in the place 
of the king for the examination of the law-suits is re- 
commended also in the Mah. 12, 69,27. The ninth act 
of the Mrcch., called the law-suit (Vyavahara), describes the 
judicial proceedings held by one of the chief judges 
(Adhikaranika) of the king in his capital. The 
constitution of the court is here essentially the same as 
in the royal courts of the Smrtis (§45), even the ter- 
minology is in agreement with the Smrtis. The college 
of judges (adhikaranika, niyukta, adhikrta, drastr) 
assemble in the court hall (adhikarapa-mandapa, 
adhikarana, likewise Vi. 7, 3) which seems to have formed 
a part of the royal palace. Also the expression rajakara- 
nam ‘in the first monologue of Carudatta seems to refer 
to the court assembly and the following are mentioned 
as members of it (144,12 ed. Stenzler): the minister 
(mantrin) absorbed in deep meditation, the messengers (data) 
hurrying here and there, the spies (cara, mentioned in 
the Smrtis particularly in connection with the tracking 
of thieves and rebels) like voracious crocodiles, the talkative 
herons i.e. the informers (corresponding to the stobhaka and 
sücaka of the Smrtis) the scribes (k@yastha) a brood 
of snakes ; also the elephants and horses necessary to 


— 


1. This is according to the Calcutta editions and the commentary 
and it is perhaps better than the rajabhavanam of Stenzler, because 
karana is often used in the Smrtis in the sense of “law-court” and 
the connection shows that a court is meant here, 
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trample down the criminals are mentioned (cf. $43). The 
functions of the chief judge are confined (as according 
to $45) to directing the investigation in which 
the assessors help him, and the passing of judgment, 
while the punishment is fixed by the king (Palaka). 
Among the assessors the chief of the guild and the 
scribe (sresthikayasthadibhih parivrto 'dhikaranikah) 
are specially mentioned, who approximately correspond 
to the merchants (na4gama) and the clerk (lekhaka) 
of the Smrtis, The Sodhanaka "purifier" appears as the 
servant who sweeps the court hall and keeps the seats 
in readiness and then ushers in the judges, the parties 
and the witnesses like the Rajapurusa of the Smrtis. The 
Rajapurusas also appears in the drama besides as police 
officers who seize the condemned criminal. 

Of the fables I mention here only the Pane. 1,21 
(similarly Kathas 4and 19; 5, Katha 1 and others), 
where the disputing parties come to the royal court 
(ragakula) and are heard by the judges (dharmadii- 
karinah, sabhyah). The police too are mentioned in 
the fables. In Nepal the highest criminal court, which 
however in important cases is the court of first instance, 
has 251 officers:excluding the judge, who for the most 
part are police officers or beadles. The chief justice 
(dita) presides over this body and the other three 
courts (myayasabha) of the capital, each of which 
possesses two other judges besides him. The state 
council (bharadar sabha) is the highest court. In the 
provinces there are four other courts, yet the jurisdiction 
mostly lies in the hands of the Governors and the village 
headmen! In India itself in the Mahratta period the 
executive and the judicial departments were mostly 
unseparated and were entrusted to the village headman 


(patil) in the villages who was helped by his secretary 
ee a a 


1. Hodgson AR 20, 1, 94 ff. Ess. 2,212—216. 
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mostly a Brahman; abovethe Patil stood the governor 
(kamavisdar or mamlatdar), above them the prince. The 
land-owners too could give judgment excepting in cases 
of capital offences. There were also judges proper (nyaya- 
dhisa) but their jurisdiction was very narrow’. Already 
in the Jatakas (I, 199 ff.) the village headman makes a 
considerable income out of the fines he imposes (dandavalt). 


847. The private courts and the penances. When 
the government is weak and powerless and the govern- 
ment officials tyrannise over the people, it cannot but 
happen that the people, specially in the provinces, should 
by preference obey the ad hoc or permanent arbitration 
courts at least in civil cases. 

According to Vi. 3,12 ff, the village headman, if he 
cannot get the better of the criminals inhis village, should 
apply to the chief of the district and the governor, and it 
may be thus assumed that this took place quite frequently. 
The oppression of the people by the Kayasthas, the rivals of 
the Brahmans, is referred to, for instance, in Y. 1,335 and 
Rajatar. 4, 351 f, 621 ff, 5439 etc. The particular 
jurisdiction of corporations of every kind is recognised 
in the fullest measure even in the Smrtis, cf. § 1. The 
right of making laws for their corporations and composing 
disputes has been given tc farmers, craftsmen, cowherds, 
money-lenders, members of a sect, robbers, actors, artisans 
etc. It is particularly recommended to the king to recog- 
nise and support the arrangements of and punishments 
inflicted by the chiefs of a family, of a guild or of a 
corporation ; only when a dispute breaks out between 
the chiefs and their subordinates the king shall interfere ; 
cases of grave crimes (s@hasa) are however exclusively 
reserved for the king. For forest-dwellers the court shall 


1. BG 10, 305ff ; 24, 266—268; Malcolm, Central India 1, 557 ff. 
563, 567; Grant, C. P. Gazetteer 70 f. ; Dubois 499 ff. 
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be held in the forest, for warriors in the camp and for 
merchants in the caravan (Gaut. 11, 20—22 ; Brh. 1, 25— 
28; 17,17—20 etc.). Successive appeals are also 
preferred by the clans or families (kula) to the guilds 
pore aous or corporations (srenz), e. g. of horse-dealers, betel-sellers, 
appeal to weavers, shoemakers (Mit. on Y. 2,30) and by these to 
| ones. the local committees or courts (gana, pūga) ; then appeal 
may be made to king's judge and also to the king in person 
(Brh. 1, 29—32). The whole title of law named “violation of 
agreements” (M. 8, 218—221 ; Nar. 10 ; Brh. 17), which 
has been often misunderstood, intends only to place the 
rights of corporations, particularly of religious ones, under 
a very great measure of state protection. 
Hereditary or elected chiefs (mahattama, mukhya) 
Heredi represented the official organs of the corporations and they 
recte were thus entrusted with the whole jurisdiction and they 
GD are said to have been assisted by committees of three or 
five persons (Brh. 17,9 f); mentions are made also of 
EZ. arbitrators about the election of whom both the parties j 
had to be unanimous (ubhayasamwunata) particularly on | 
RADO the occasion of the frequent boundary disputes (Brh. 19, | 
animously. 11). Also the penances of the spiritual law are dictated 7S | 
by such permanent or specially elected judges. In later | 
works on Priayascitta the Parisad, composed of three to ^ 
ten learned Brahmans, eventually only of one Brahman, 
which is to affirm what is right in doubtful cases (Gaut. 
28, 48 ff. etc.) is called the proper court for fixing due 
penances in every case. 


Arbitrators 
had to be 


The chief source about the proceedings to be observed 
on the occasion ‘of the imposition of a penance is Ap. 
2, 10,:12—16 along with the commentary. If a 
grown-up ‘man has committed a sin, his spiritual i: 
advisor (sasti) shall dictate to him a penance meg e 
. according to the rules of the Dharmasastra. If he A 
. does not perform the penance the Sastr shall take him ; 
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to the king and the latter shall refer him to his 
Purohita learned in law with the order to pres- 
cribe for him a proper penance. If he proves re- 
fractory even against the Purohita he shall be brought 
round to the resolution of performing the penance by 
means of confinement, starvation and other modes of com- 
pulsion, yet however without corporeal punishment or 
enslavement if he is a Brahman. Naturally this inter- 
vention of the king does not exclude the intervention 
on the part of the chiefs of the caste, who could impose the 
punishment of excommunication from the caste (tyaga) 
on the sinner who is unwilling to perform the penance 
($ 38). 

The Mahattaras or Mahattamas of villages are often 
mentioned also in the inscriptions. An example of an elect- 
ed arbitrator from a drama is found in the judge Asajjatimisra 
in the farce Dhürtasamagama who as the disinterested 
party (madhystha), keeps for himself the Hetaera Ananga- 
sena, for according to Y. 2, 44 the disputed property may be 
deposited with a  Madhyastha. Another treacherous 
arbitrator appears in the Pahcat. 3, Katha 4. The caste 
chiefs and the village headmen exercise a great influence 
even to this day. Besides it the paie, pa7icayat “commit- 
tee of five", so called because it is composed of at least 
5 members, is a popular institution and has been recently 
reinstated in the Deccan by the Deccan Ryot Act and 
it has been put under the superintendence of a special 
judge”. The committee of the five was composed in 
Rajputana of the headmen and secretaries of any two villages 
which the complainant and the accused were free to 
mention; the Hakim gave his seal to the verdict? In 
the Mahratta states too each of the parties was permitted 


1. Of. Steele, Castes 79-156 ; BG 23, 241, 244 etc. ; see above $ 46. 
2. Bühler (communication by letter). 
3. Tod, Rajasthan 2, 171 f. 
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to elect an equal number of members in the pajic,:which 
was then presided over by a government official, and there 
were also permanent pajics of the most respectable people |, 
in conformity with the ancient saying that that is no 
Sabha in which ancients (wrddhah) are wanting (Nar. I, 
3, 18; Mah. 5, 35, 58). In Nepal too the pavicayats 
appointed by the parties or by the Government on their 
desire, decide half of all the law-suits ? In Kolhapur a 
refusal to submit to the verdict of a pa7icayat was regarded 
as a proof guilt 2 
The traditions of the religious courts of the Parisads 
are still carried on by the hereditary Dharmadhikarins 
and other people learned in the law who have to prescribe 
penances. Even in 1875 there were 5 hereditary 
Dharmadhikarins in Kashmir who decided the Prayascittas 
and the Raja saw that they were actually performed.’ 
In Nepal too everybody who has sinned through for- 
bidden intercourse with other castes or otherwise against 
the order of the castes, has to consult the Dharmadhikarins 
and perform the penances imposed by themë. The Mahratta 
princes, themselves endowed with great religious zeal used 
to dictate penances for religious transgressions?. At the 
present day in India the caste assembly sit in judgment 
over such transgressions and commands the guilty person 
in the old formula: acaryam labhasva, prayascittam 
samacara to consult a spiritual advisor and to do 
penance’ 


1. Malcolm 1, 558, 570; BG 16, 304 ff.; 24, 266. 
2. Hodgson AR 1. 

3. BG 24, 267. 

4. Bühler, Kagmir Report 21f. 

5. Hodgson, Ess. 2, 214. 


6. Telang, Gleanings from Maratha Chronicles i in Transactions of 9. 
Congr. 1, 255, 257. 


7. Bühler ZDMG 48, 53. Cf. Elliot, Memoirs 1, 281. 
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§ 48. The court expenses appeal and wager. Not 
only the numerous and considerable fines (danda) were a 
lucrative source of income to the kings and their 
judges but fees too were imposed on the defeated party 
to meet the expenses of the court. Thus according to Vi. 6, 
20 and Y. 2, 42, fees to the amount of 10 and 5 per cent. 
of the disputed sum had to be payed by the debtor and the 
creditor respectively. The fines which a complainant or 
an accused or one who performs an ordeal has to pay if 
convicted of treachery, is equal or twice the disputed sum 
(Y. 2, 11; M. 8, 59; Nar. Quot. 6, 86). According to 
another view indeed only the debtor has to pay a fine, 
which is doubled if he denies the debt and is then convicted 
(Nar. 1, 133 ; M. 8,139 etc). Also the Brahman who 
prescribes the penance for a murder receives a bull as his 
fee (S 44). According to other texts, which Raghu- 
nandana 226 quotes, the Brahmans who prescribe a 
penance shall receive from him who performs it, a milch- 
cow, a bull or at least some trifle. Whether the king’s 
judge received any fixed salary (vrtiti, nibandha) over and 
above the court fees, has not been expressly mentioned ; yet 
however, analogy with the executive officers, who also exer- 
cised judicial functions suggests it (M. 7, 118£). The court 
fees are higher in the case of an appeal. He who thinks 
that the verdict given against him is unjust, may 
demand a renewal of the law-suit, but must bind himself 
to pay twice the fine: decreed by the first verdict in the 
case of a defeat; if he is victorious in the second suit this 
poena dupli (double fine) is inflicted on his opponent and 
at the same time on the unjust judges (Y. 2, 4, 305 f.; 
Nar. I, 1, 65 f., cf. Brh. 6, 5 f). 

The wagers on law-suits too were a source of income for 
the judges ; at least according to Mit, Apar. and Viram. on 
Y. 2, 18 the staked sum is to be paid to the king or to the 
judge, while of course according to the Burmese law, 
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derived from Indian law, only 10 per cent. go to the 
judges and the advocates, the rest on the other hand goes 
to the victorious party * According to Nar. I, 1, 4 and 
the commentary thereon the wager (pana) is to be stipu- 
lated in :writing. It shall take place only when the 
plaint and answer are already filed and the pro- 
cedure of witnesses has already begun. Either only one 
party lays wager by promising, in the heat of the dispute, 
to pay & certain sum in the case of defeat, or both the 
parties lay wager in which the stakes however may 
be quite different ; the amount of the wager is also 
independent of the amount of the disputed sum, eg, very 
small stakes are allowed:in the case of valuable properties 
of dispute. 

In the Mahratta period in Central India both the parties 
had to pay court-fees each amounting to one-fourth of 
the disputed sum °. In Nepal in law-suits about debt even 
to this day the parties have to pay 5 or 10 per cent. of 
the disputed sum. If the debtor denies, the case is 
decided by an ordeal. The complainant and the accused 
each takes a rupee in his hand and strikes the earth with 
clenched fists, thus asserting:the truth of his statements. 
The court receives the two rupees; in like manner 5 other 
rupees are given as sign that the parties submit themselves 
to an ordeal for the decision. The court officers receive 
this money; after the decision of the ordeal four other 
fees have to be paid which are received by the govern- 
ment?. The Dharmadhikarins who prescribe the penances 
mostly enjoy a hereditary Vrtti (vattan) *. 


§:49. Civil and criminal procedure. Law-suits 
(vyavahara) ‘are divided into civil and criminal cases 


1. Richardson, Dhammathat 73. 

2 Grant, C. P. Gazetteer 70f.; BG 16, 87 ff. 
3. Hodgson, Ess. 2, 220—223. 

4, Bühler ZDMG 48, 53f. 
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(dhana and himsasamudbhava) which are treated in 
different manners in important cases. Thus in the cases 
of adultery, theft, real and verbal injuries, violence and 
other grave crimes everybody may bear witness (Gaut. 13, 
9; Nar. 1, 189 etc), while otherwise the qualifications 
of the witnesses shall be subjected to a close scrutiny. 
A similar exception in favour of the grave criminal cases 
is made on the occasion of ordeals, which otherwise 
would be resorted to by the accused only if the other party 
is ready to accept the punishment in case of defeat (§ 52). 
In criminal cases the answer of the accused has to 
be given immediately while otherwise pretty long periods 
are allowed him (Gaut. 18, 28—30; Y.2,12; Nar. I, 
1,44 f). On the other hand, he can bring a counter suit 
e.g. for the compensation of an insult with another insult 
(Y. 2, 9). The accused may be represented at the court by 
another person but it is not allowed in criminal cases 
(Katy. 2, 11—13)! In the case of the 10 principal 
crimes and 72 other crimes the king may interfere, 
even though there is none to complain ($40), while 
ordinarily the procedure of accusation is followed? The 
cases in which anybody may be convicted merely on 
suspicion even though there is no witness to prove it, are 
all criminal cases; thus he who is seen with a firebrand 
will be known as an incendiary; he who is seen witha 
weapon, as a murderer; he who is seen with the wife of 
another, as the adulterer; he who is seen with an axe in 
his hand will be known as the destroyer of forests (Nar. 
1, 172—176). The lower competence of caste-assemblies 
corporations, families, arbitrators and similar others had 
probably nothing to do with important criminal cases. 

In general however the proceedings of civil and criminal 
cases, as described in the later Smrtis, are the same. 


1. Bandyopadhyaya, 57-58. Tr. 
2. Cf. Kohler, Altind. Processrecht (Stuttg. 1891) 15. 
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The judge asks the complainant modestly entering the 
court ^What is your complaint, what wrong have you 
suffered? From whom, how, when and why? Have no 
fear, speak out." The plaint which now follows is 
subjected to a preliminary examination by the judge. If for 
instance the complainant is halfwitted, drunken, a woman 
or a minor or in general incapable of doing legal business, 
the plaint may be summarily dismissed. Also a law-suit 
between father and son, manand wife, master and servant, 
teacher and pupil is not allowed. If the plaint is 
accepted the judge shall summon the accused by a sealed 
warrant (mudra) or by acourtmessenger (purusa) (Katy. 
2, 1—3'; Y. 2, 32; Nar. Quot. 1, 6 f. etc). 


Until the legal summons (Nar. I, 1, 47) has been 
issued or -even before filing a suit (Viram.), the 
plaintiff may place the accused under arrest by preventing 
him from leaving his house or undertaking a journey or 
a religious ceremony by means of an appeal to the king 
for that purpose (Mit); the transgression of such a 
prohibition entails legal punishments excepting under 
special circumstances, e. g. when somebody is arrested in a 
dangerous or miserable condition, and moreover anybody 
who is just about to marry or to offer a sacrifice 
or to give alms, a cowherd who tends his cattle, a 
warrior in battle and other persons engaged in press- 
ing business, cannot be arrested (Nar. I, 1, 48—54 etc). 
In similar cases legal summonses too are not to be issued 
and moreover noble ladies, idiots and other persons in- 
capable of legal procedure, cannot be summoned ; excepting 
these, whoever fails to obey is punished with fines 
varying according to the gravity of the situation and 
he alsoloses his suit. The complainant has to bear 
the cost of the court messenger so long as he is 


1. Bandyopadhyaya, 45-47 Tr. 
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engaged in searching out the accused (Katy. 2,7,14 f., 255 
Nar. I, 2, 32, etc.). 

Only when both the parties or at least their represent- 
atives are present at the spot the procedure proper may 
begin, which according to the later authors, for the first 
time in Y, is divided into four parts, plaint, answer, 
trial ‘and verdict. The written plaint or declaration 
(bhasa, pratijña, paksa, purvapaksa, vada) is called 
the kernel (saa) of the procedure and for this reason it 
is composed with particular care. The judge has the 
deposition of the complainant at first noted down on a 
writing board probably of black wood? then the fair copy is 
made on a sheet; or the plaint is written down on the 
floor and the whole procedure recorded in this way. The 
plaint may also be afterwards modified and improved so 
long as the answer is not tendered. The plaint which 
is obscure and self-contradictory and which is absurd, 
contrary to good custom or which contains any other 
defects shall be disallowed by the judge. The complainant 
shall come first to prove his case and his witnesses shall 
be heard at first ; for this reason dispute about priority 
may easily arise between the two parties which is 
then decided not only according to priority of time but 
also according to the contents of plaints of both the sides 
or according to the castes of the parties. Both the parties 
must give sufficient security, otherwise the court servant 
takes them into custody and the object of dispute too may 
be taken care of by a Sadhyapala (Nar. I, 2, 7—20 ; Quot. 
2, 1—20 ; Brh. 3, 4—14 ; Y. 2, 10). 

The answer (uttara, pratipaksa, vada), likewise in 
writing, has to follow immediately only in important or 


urgent cases ; otherwise longer or shorter respites are 


1. Bandyopadhyaya, 50, 59-60, 69. Tr. 

2. Burnell, Palaeogr. 87. 

3. That is, when there is doubt as to who is the plaintiff and 
who the defendent. - Tr. 
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The judge asks the complainant modestly entering the 
court ^What is your complaint, what wrong have you 
suffered? From whom, how, when and why? Have no 
fear, speak out.’ The plaint which now follows is 
subjected to a preliminary examination by the judge. If for 
instance the complainant is halfwitted, drunken, a woman 
or a minor or in general incapable of doing legal business, 
the plaint may be summarily dismissed. Also a law-suit 
between father and son, manand wife, master and servant, 
teacher and pupil is not allowed. If the plaint is 
accepted the judge shall summon the accused by a sealed 
warrant (mudra) or by a court messenger (purusa) (Katy. 
2, 1—3!; Y. 2, 32; Nar. Quot. 1, 6 f. etc). 


Until the legal summons (Nar. I, 1, 47) has been 
issued or. even before filing a suit (Viram.), the 
plaintiff may place the accused under arrest by preventing 
him from leaving his house or undertaking a journey or 
a religious ceremony by means of an appeal to the king 
for that purpose (Mit); the transgression of such a 
prohibition entails legal punishments excepting under 
special circumstances, e. g. when somebody is arrested in a 
dangerous or miserable condition, and moreover anybody 
who is just about to marry or to offer a sacrifice 
or to give alms, a cowherd who tends his cattle, a 
warrior in battle and other persons engaged in press- 
ing business, cannot be arrested (Nar. I, 1, 48— 54 eto.). 
In similar cases legal summonses too are not to be issued 
and moreover noble ladies, idiots and other persons in- 
capable of legal procedure, cannot be summoned ; excepting 
these, whoever fails to obey is punished with fines 
varying according to the gravity of the situation and 
he alsoloses his suit. The complainant has to bear 
the cost of the court messenger so long as he is 


1. Bandyopadhyaya, 45-47 Tr. 


CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation USA 


M 


3 


JUDICIAL PROCEDURE 


engaged in searching out the accused (Katy. 2,7,14 f., 255 
Nar. I, 2, 32, etc.). 

Only when both the parties or at least their represent- 
atives are present at the spot the procedure proper may 
begin, which according to the later authors, for the first 
time in Y, is divided into four parts, plaint, answer, 
trial ‘and verdict. The written plaint or declaration 
(bhasa, pratijÁjaà, paksa, purvapaksa, vada) is called 
the kernel (sara) of the procedure and for this reason it 
is composed with particular care. The judge has the 
deposition of the complainant at first noted down ona 
writing board probably of black wood’ then the fair copy is 
made on a sheet; or the plaint is written down on the 
floor and the whole procedure recorded in this way. The 
plaint may also be afterwards modified and improved so 
long as the answer ig not tendered. The plaint which 
is obscure and self-contradictory and which is absurd, 
contrary to good custom or which contains any other 
defects shall be disallowed by the judge. The complainant 
shall come first to prove his case and his witnesses shall 
be heard at first ; for this reason dispute about priority 
may easily arise between the two parties which is 
then decided not only according to priority of time but 
also according to the contents of plaints of both the sides 
or according to the castes of the parties. Both the parties 
must give sufficient security, otherwise the court servant 
takes them into custody and the object of dispute too may 
be taken care of by a Sadhyapala (Nar. I, 2, 7—20 ; Quot. 
2, 1—20 ; Brh. 3, 4—14 ; Y. 2, 10). 

The answer (uttara, pratipaksa, vada), likewise in 
writing, has to follow immediately only in important or 


urgent cases ; otherwise longer or shorter respites are 


1. Bandyopadhyaya, 50, 59-60, 69. Tr. 
2. Burnell, Palaeogr. 87. 
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allowed according to the nature of the cases ; they sometimes 
extend over a whole year and sometimes even any period 
is allowed that may be asked for (see above). The answer 
in writing shall exactly correspond to the contents and 
the line of thoughts of the plaint and it must be clear, 
precise and not confused or evasive. There are four kinds 
of answers : denial (mithya), a confession (sampratipattz), 
protest or a special plea (karana, pratyavaskandana) 
and reference toa previous verdict in a similar case 
(pramnyaya). The denial is fourfold: “It is not true, I do 
not know it, I was not present there, I. was not yet born 
at that time.” It is an instance of protest when the 
accused says: “I of course received 100, but I have 
returned the amount to you" (Nar. I, 2,2—6 ; Quot. 
3.1—7; Brh. 4,8 f.; Har 1, 20—25 etc). Silence or 
refusal to answer is considered to be equivalent to 
confession. At first itis tried to extort such a confession 
showing the inducement that half the punishment shall 
be excused if the accused confesses his guilt (Nar. I, 2, 
32 f. ; Quot. 3, 10 etc). 

Before the third part of the procedure, the trial, can 
begin the judge has to decide on which party the burden 
of adducing proofs shall fall. In general, in the case of 
denial the plaintiff, and in the case of protest or reference 
to a previous verdict, the accused has to begin the act of 
proving (kriya); in the case of a confession generally no 
trial takes place (Har. 1, 29 etc). In doubtful cases an 
amicalble settlement is recommended to the parties which 
may also be ordered by a royal mandate (rajaj7sià), but it 
will have to be performed at the proper time if the 
payment of a fine, amounting to double this disputed sum, 
has to be avoided (Brh. 5, 10-13). 

In the Mrech. the plaintiff (Laryarthin) is ordered by 
the judge to present his plaint, which the court scribe 
records on the floor (likewise in the Dhurtasamagama) ; 
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Carudatta, accused of murder, is courteously summoned to 
the court, and in the procedure itis attempted to extort from 
him an admission of guilt even under the threat of flogging. 
Alberuni 2, 158 mentions the plaint in writing, furnished 
with data about the proofs. Also in the Mahratta period 
plaints and answers in writing were often in use’. Dubois 
497 speaks of a legal usage analogous to the Asedha, in 
which the plaintiff goes to his opponent with the words 
“T arrest you in the name of such and such”, mentioning 
thereby the name of the prince or the governor; the man 
spoken to in this manner can do nothing until he has 
tendered his answer for it. In Nepal in the case of civil 
cases the judge asks the plaintiff about his complaint, and 
on his paying for it gives him a court servant with him 
to fetch the accused. In criminal cases it is attempted to 
extort from the accused an admission of guilt by flogging 
him; in civil cases it is tried to effect an amicable settle- 
ment, and it is done mostly with success*. Also the court 
scene in Paüc. 1 Katha 21 ends with an amicable 
settlement. 


$ 50. Procedure of witnesses. The trial (kriya) is 
mainly based on the deposition of witnesses, particularly 
according to the older sources. The knowledge of the witness 
is based on what he has seen (saksin), or what he was 
present at (de$ya, anubhavin) and what he has understood 
(jiatr), and he is primarily an eye-witness or an ear- 
witness ; yet indirect witnesses (uttarasaksin) too are known 
who are somehow instructed by a direct witness or who 
somehow manage to get wind of thestatements made by the 
direct witness (Nar. 1, 147£, 150 etc.). The indirect witness 
is one of the "appointed" (krta) or solemnity witnesses who 
were called in by the parties for the authentication of 


1. BG:16, 304 ff.; 27, 266. 
2. Hodgson, Ess. 2, 220-224. 
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purchase and sale, deposit and other legal transactions. 
Moreover, the witness of a document, the secret witness, 
who is stationed behind a wall to overhear a negotiation 
without the other party knowing it, one who was accident- 
ally present and the reminded (sm@rita) witness who is 
repeatedly reminded of what took place in his presence 
so that he :may :not fall a prey to his forgetfulness— 
all of them are "appointed" witnesses. The judge 
and the king are regarded as unappointed witnesses 
(akrta) for what was discussed before them, the village 
community are unappointed witnesses for what took place 
in the village, particularly in the case of boundary 
disputes and family members, acquaintances, and employees 
are unappointed witnesses for what was known to them 
on account of their relations with the patties (Nar. 1, 
149—-152 ; Brh. 7, 1—17 ; Katy. 6, 5-10’). 

The minimum number of witnesses is usually set at 
three. Brh. 7, 16 ff. speaks of 9, 7, 5, 4, 3 or 2 witnesses, 
but he however makes distinctions among them. Thus 
only 2 witnesses are said to be sufficient if they are learned 
Brahmans or secret witnesses or witnesses by whom 
documents are attested while on the other hand in the case of 
voluntary, reminded, family or indirect witnesses always 3 
to 5 witnesses are necessary. In general, no notice shall be 
taken of a single witness, yet the deposition of a messenger, 
accountant, accidental witness, king and the chief judge 
may bevalid evenif he is the only witness. Others allow a 
single witness if he is acknowledged by both the parties ; 
a single witness shall also be heard when it is about a 
deposit or an article borrowed for use (yacita) or if he is 
the manufacturer of the disputed property or if 
the witness for some other reason particularly deserves to 
be trusted, and specially in criminal cases the competence 
of the witnesses must not be examined too strictly (Vi. 8, 


1. Bandyopadhyaya, 249-254. Ty. 
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of, 9; Gaut. 13, 9; Y. 2, 72 ; Katy. 6,16 f! etc). If the 
depositions of witnesses are contradictory, the statement 
made by the majority of the witnesses shall be taken and 
if the witnesses are equally divided the decision depends 
on the respectability or the extraordinary memory of 
some witnesses (Vi. 8, 39; Nar. 1, 229 ; Brh. 7, 35 etc.). 
Generally as a rule only respectable, honoured, pious 
and reliable persons, of the same caste as the accused if 
possible, shall be allowed to give evidence. Inadmissible 
witnesses (asaksin) are friends or enemies, relations or 
servants of anyone of the parties concerned and people 
interested in the issue of the case, men of bad reputation 
ci of bad conduct or of despised position, such as a bad 
cl.aracter, a gambler, or one who was formerly guilty of 
perjury or a notorious criminal and traitor, one who is 
excommunicated from his caste, actors or singers, snake- 
catchers, slaves, as well as persons who are incapable of 
cerrying on a law-suit or who have no experience of the 
world, such as women, children, half-witted persons, 
escetics, those who are learned in the Vedas or are studying 
the Vedas (Gaut. 13, 1-4; M. 8, 61-72; Nar. 1, 177-187 
etc. ; Mah. 5, 35, 44). He who gives a deposition without 
being ordered or asked is regarded as unreliable, but also 
omission or refusal to give the deposition or non-appearance 
inspite of a summons is punished (Gaut. 13, 5 f. ; Nar. 1, 
161; Brh. 7,31 etc) The rejection of unreliable 
witnesses is primarily the concern of the opposite party 
but this protest has to be raised at the proper time and 
the judge shall examine it along with the reply of the 
other party (Brh. 7, 24—26). Yet it is naturally one of 
the chief duties of the judge to estimate the reliability of 


a witness, in which signs of the consciousness of guilt 


such as bodily disquietude, cold sweat, pallor, incoherent 


1. Bandyopadhyaya, 256-257. Tr. 


Decision by 
majority. 


The 
desirable 
witness. 


Inadmis- 
sible wit- 
nesses. 


The un- 
reliable 
witness 
may be re- 
jected on 
the protest 
of the. 
opposite 
party. 


Outward 
signs of an 
unreliable 
witness. 


CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation USA 


Se, 

e aac Didi 

ga 
hor 

r 


Ai a 


306 


Witnesses 
take oath. 


Solemn . 
ceremonies 
at the time 
of giving 
evidence 


wW. Punish- 
Py ment for 
perjury 
and al 
coc 
false wit- 
ness. 


4 


HINDU LAW AND CUSTOM 


speech etc. are to be particularly taken into consideration 
(Vi. 8,18 ; Nar. 1, 193—196, 230—234 etc.). 

Even the oldest Smrtis contain long lectures with 
which the judges shall exhort the witnesses in order to 
prevent them from giving false depositions. Often 
the witnesses take oath with prescribed formulas vary- 
ing according to the status of the witness (Vi. 8, 
19—23 etc. ; differently Gaut. 13, 12). For the enhance- 
ment of the solemnity of the occasion the hearing of the 
witnesses may take place before a glowing fire and near 
(a jug of) water, in the presence of the king, Brahmans, 
gods i.e. images of gods (Ap. 2,29,7; Gaut. 13, 13). 
The witness shall also put off his shoes and turban, 
take gold, cowdung or holy grass in his right hand and 
stretch it out (Brh. 7, 23). A mishap, particularly illness, 
burning by fire or the death of a relation, happening to the 
witness within seven days of giving evidence is regarded 
as a sign of perjury. In the case of giving evidence in 
a boundary dispute, this period is extended to 6 weeks 
(Katy. 18, 19") 

False witnesses are punished with fines and banish- 
ment. Bribed witnesses have to pay particularly heavy 
fines and bribing or seducing to give false evidence is 
likewise punished with heavy fines and with the confisca- 
tion of property and banishment and leads to the loss 
of the suit. The last punishment is also inflicted on him 
who tries to influence the witnesses of the opposite party 
in his favour (M. 8, 120—123 ; Y. 2, 81, Katy. 6, 26° ; 
Nar. 1, 165). Over and above the temporal punishments 
there are the most terrible hell tortures and low rebirths 
and the perjured person by his false evidence throws into 


“hell long lines of predecessors and relations—their number 


depends on the value of the disputed property ; this belief 


1. Bandyopadhyaya, 582. Tr. 
9. Ibid. 289, 296. Tr. 
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is met with not only in the oldest Smrtis and Mah. 5, 35, 
32-34, but it appears also in the Vendidad and therefore 
seems to go back to the Indo-Aryan period. The hierarchy 
of pasvanyta, gavanyta, purusanrta, bhimyanrta exactly 
correspond to the pasu-mazo, staoro-mazo, viro-mazo, 
danhu-mazo of the fourth Fargard, and also the mithro 
aiwidrukhto may be compared with the mitradruh of the 
Smrtis, in so far as the sin of the latter may be placed 
on the same footing as that of a false witness ^ The 
Smrtis mention only a single case of permissible perjury, 
namely when the life of a man, particularly of a Brahman, 
isat stake ; yet the sin committed through such an 
untruthful act, has to be expiated for by a sacrifice (Vi. 
8, 15,—17 ; Gaut. 13, 24 ; Brh. 7, 34 etc). 

Already Megasthenes (fragment 27) speaks of mutilation 
as punishment for false evidence and corporeal punishments 
may be actually inflicted in. the case of the false evidence 
of a low caste man according to Mit. on Y. 2, 81. 
According to Alberuni 2, 158 at least four witnesses 
had to be taken and only an exceptionally reliable man 
might be an only witness. According to Steele 285ff. 
minors, men rendered infirm by old age, a deaf man, one 
diseased in mind, an unusually quarrelsome person, one who 
is avaricious, one who is addicted to drink or opium, or one 
who is related with or friendly or inimical to a party, 
women and slaves were regarded as inadmissible witnesses ; 
yet in the case of murder and other serious criminal cases 
everybody who was accidentally present should be heard. 
The minimum number of witnesses was two, yet in particular 
cases and when the witness had good qualification a single 
witness was also permissible. False witnesses were punished 
with fines or detracting punishments excepting when a 
human life was saved or any pious gift was made thereby. 
According to Dubois 497 witnesses always had to take oath, 


1. Cf. Spiegel ZDMG 30, 366 ff. 
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usually with the hand laid on the head of an image of a 
god, yet perjuries were very frequent. In Nepal the false 
witness forfeits his property and even suffers corporeal or 
capital punishment’. 


$51. Other methods of proving. Already Ap. 2,29,6 
speaks of the divine ordeal (daiva) along with the proof by 
inference (linga). Later authors give a complete system of 
the methods of proving, namely (a) human or worldly proof 
(manusi or laukiki kriya), consisting of proof by means of 
documents and witnesses and circumstantial evidence or 
documents, witnesses and possession or merely by documents 
and witnesses; (b) divine intervention (daiviki kriya) con- 
sisting of oaths and ordeals (Nar. I, 1, 3 ; 1, 69, 235-239, 
247 ff.; Brh. 5, 18; 9, 32; Y. 2, 22 etc) According to 
Brh. 9, 32, of worldly proofs witnesses are superior to 
inference and documents etc. are superior to witnesses; a 
possession for three generations however overrules every- 
thing. As a rule, the proof by ordeal shall be resorted to 
only in default of worldly proof (Y. 2, 22 eto.). 

In selecting the method of proving the nature of the case 
and the competence of the court shall be taken into consi- 
deration. Thus in the case of a breach of.promise, resumption 
of a gift, recission of a purchase ora sale, dispute about 
property, gambling and wagers, only the proof by means of 
witnesses is resorted to. On the other hand, in the case of 
disputes about setting and using a gate or a road or a canal, 
possession alone is the decisive factor. The arbitration 
courts of the castes, corporations, etc. shall allow only 
documents as means of proof. In serious criminal cases 
or when erimes which were committed in secret or a long 
time ago have to be investigated or when the case con- 
cerned is about the denial of a deposit or the genuineness 
of a document or the validity of the deposition of a witness, 


—— 


1. Hodgson, Ess. 2,226. 
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etc.—1in all these cases only oaths or ordeals are admissi- 
ble. In the case of suits about debts documents, witnesses, 
circumstantial evidence or ordeals are allowed; no ordeals 
are allowed in law-suits about immovable properties (Katy. 9, 
1f; Nar. 1, 2411. ; Brh. 13, 2f.; 17 etc). Of course, these 
rules are not to be taken literally; they are to be regarded 
as advices for the judges. 

About the proof by means of witnesses see § 50, about 
documents § 35, about possession § 26. Panc. 1, 86 
contains this list: documents, witnesses and ordeals. 
Authenticity of the documents shall be very carefully 
examined. The proving of the authenticity may be greatly 
facilitated if the holder of the document shows it from time 
to time and reads it to the other party. Also documents 
written under compulsion or with treacherous motives or 
those which are not drawn up by persons who are legally 
capable of doing it, are regarded as unauthentic (Nar. 1, 
135-146 ; Vi. 7, 7-13; Brh. 8, 20-26 etc.). 

The circumstantial evidence or argumentation (yukti, 
linga, tarka, anumana, upadha) is based on a careful 
consideration and co-ordination of all remarkable and 
suspicious circumstances. The appearance is the first 
consideration (§ 49), such as if a man suspected of murder 
is found with a bloody sword or a man suspected of theft 
is found with the stolen property. Yet the judges have to 
be on their guard in this respect against treachery, as for 
instance, anybody may artificially produce a wound on his 
body and denounce his enemy as the perpetrator of the 
crime (Nar. 1, 176). The consciousness of guilt may also be 
manifest from the conduct of the parties at court, as in the 
case of false witnesses (Y. 2, 13-15.; Paiic. 1, 35f). 
Thieves can be convicted not only on the strength of the 
possession of the stolen property, but they can also be 


convicted if it is found that they are. making extra-ordi- 


1. Bandyopadhyaya, 178-181, 235. Ty. 
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narily large expenses, mixing in bad company and they 
may be discovered for their thievish propensity or their 
crime may be laid bare by a sharp cross-examination ete. 
(Nar. App.8-12). Also the words which the parties let slip 
when ina passion shall be carefully recorded (Nar. I, 2, 18). 
Of course appearance may be misleading, just as there 
is no fire in the glowworm although it lights up like fire. _ 
Liars may produce the impression that they are speaking ; 
ance is. the truth and truthful men may be suspected of falsehood. 
leading. Documents may be forged and ordeals may be eluded; 
for this reason the judges cannot believe in appearances 

and must strain all their acumen (yukti) to come to the 

bottom of the affair (Nar. I, 1, 30, 40, 68-73; 1, 938 f.. 

How even a holy man may be suspected to be a thief 

is exemplified in the story of the pious Mandavya 

Story of (Nar. I, 1,42) which is related in the Mah. Flying robbers 
Mandavya. concealed themselves and their booty in his hut. 
The police found the booty and took the holy man to the 

king who impaled him as a robber, but later, as he was 

still alive, set him free and asked for forgiveness. 

In the Mech. a suspicious utterance, which the plaintiff 
(samsthanaka) lets slip, is at once recorded on the floor. 

The unjust sentence against Carudatta is the result of a 

whole line of points of suspicion dexterously pieced 

together, among which the possession of the ornaments, 

apparently the stolen ones, plays the chief part. 

The divine judgment (divya, daiviki kriya, samaya- 

Theordeal, kriya, daiwa) is based on the belief in the direct inter- 
vention of the deity in order to expose the guilt or to vin- 
dicate the innocence and to expiate for the violation of law 
which has occurred. In simpler cases the oaths (sapatha) 
come to be first applied which signify variously formulated 
solemn spells, varying according to circumstances and the 
caste of the swearer, and the customs of the land etc., and 
they bring down misfortune and degradation on the man 
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who takes oath or on the person who is dearest 
to him, in case his deposition proves to be false. The 
Smrtis mention that already in former ages such oaths 
were taken by gods and Rsis and they trace the name 
of the ordeal (divya) back to them (Nar. 1,243 f; M. 
8,110 ; Pitàm. 2,1). An oath formula actually occurs 
already in the RV 7,104,15 which exactly agrees with 
the oath of Vas. handed down by Medh. on M. 8,110. 
Numerous oath formulas are found in Mah. 13,93,115- 
135, in which there is also the legend of the Rsis 
accusing each other of the misappropriation of lotus 
stalks, also referred to by M. and Nar. The man who 
is taking oath may touch the head or the feet ofa 
Brahman or his wife or his son or the feet of an image 
of a god, or may take in his hands the blades of Durva 
grass or sesamum or silver or gold or earth out ofa 
furrow made by the plough, according as the value of 
the disputed property is great or small, or he may stretch his 
hand into fire or water ; the ordeal ofthe sacred libation too 
is mentioned in this list (Vi. 94—10 ; Brh. 10,6 f; M. 8, 
114; Mah. 3,10,32; Raghun. etc). All these oaths and 
ordeals are however regarded as valid only ifthe person who 
has taken the oath is not visited by any misfortune or 
affliction (arti) within a short time, such as an illness, 
burning by fire, loss of property, death of a son ete. 
(M. 8, 115 and comm. The period of watching for the 
possible misfortune of the swearer should, in this case, 
according to Mit. on Y. 2,113, be 1,3,5 or more days 
according as the complaint is more or less serious, 
cf. S 50. Neither can an oath be taken thoughtlessly 
or without the command of the judge; on the other 
hand, perjury for the sake of a cow,a marriage, a Brahman, 
or a woman and in similar other cases is considered to be 
excusable (M. 8, 111 f. etc. ; Vi. 5,118; cf. the oath of 
the witness, $ 50) Alberuni 2,158 f. also speaks of 


311 


Oath 
formula 
in RV. 


Swearing 
on those 
who are 
near and 
dear to 
heart, 


Oath is 
valid only 
ifthe | 
swearer 1S 
not soon 
visited by 
misfortune. 


Perjury 
excused 
under 
certain 
cireums- 
tances. 


CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation USA 


"m 


312 


Oaths in 
mediaeval 
and 
modern 
times. 


The terms 


Sapatha 
and Divya 
are inter- 
change- 
able. 


Diserimi- 
nation 
between 
oath and 
ordeal. 


In an 
ordeal the 
other party 
must 
accept 
punishment 
1n case 0 
reverse. 


One-sided 
ordeal. 


HINDU LAW AND CUSTOM 


"many oaths”, varying according to the value of the 
disputed property and enumerates as such the oath 
before 5 learned Brahmans and six kinds of ordeals. 
Even now oaths are taken by touching the Harivamsa, 
Ganges water, or an ammonite (Salagrama), an idol, the 
feet of a Brahman, the head of the son, the tail ‘of a cow 
etc. ; there is also a period of waiting to watch whether 
any misfortune befalls the person who has taken oath. 


$ 52. Ordeals. Between oaths and ordeals’ there 
is only a difference of degree but there is no difference 
of quality ; for this reason the term divya “divine judg- 
ment" may also comprehend the oath and the divine 
judgments too are signified by sapatha “oath.” In 
simpler cases only. the oath is to be taken but in serious 
and important cases the ordeal is ordained and the value 
of the stolen, embezzled or otherwise disputed property 
is estimated in gold in order to decide whether an oath 
or an ordeal is to be applied and in the latter case also to 
decide which one (Vi. 9, 2-17 ; Nar. 1, 250 ; Brh. 10,7). It 
is a necessary condition for an ordeal that the other party 
should take upon itself the fine or other punishment which 
is eventually decreed in case of defeat. As a rule, the 
defendant performs the ordeal, but according to special 
conditions the plaintiff too may perform it. Ordeals 
effective for one side only, where the opposite party is not 
punished is case of reverse are ordained in exceptionally 
heinous crimes, particularly high treason, and also when 


1. Grierson § 1451; Hodgson, Ess. 2,226: Steele 1551: BG 
18, 3, 8. 
2. Cf. Ali Ibrahim Khan, On the Trial by Ordeal AR 1, 389-404; 


. Stenzler, D: ind. Gottesurteile ZDMG 9, 661-682; E. Schlagintweit, 


D. Gottesurteile d. Inder (Münch. 1866) ; Bühler, A Transl. of the 
Chapter on Ordeals JBeAS 35, 1, 14 ff; Weber I. St. 13, 164 ff. ; 
Kägi, Alter und Herkunft d. german. Gottesurteils in the -Festschr. 
zu d. Züricher Philol. vers. (Zürich 1887); Kohler, Altind. Process- 
recht (Stuttg. 1891) 38-50. — 

3. Cf. WZKM 2, 175. 
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king suspects one of his own officers or if anybody 
wishes to remove some suspicion about himself by means of 
an ordeal (Vi. 9, 22; Nar. 1,257,269 f; Quot 63; 
Y. 2,95 f) According to Pitam. 2,11 only the 
ordeal of the sacred libation, the easiest of them 
all, may be performed as the one-sided ordeal. Katy. 9, 18 
in some cases also allows substitutes in ordeals. In all 
divine judgments, in conformity with their religious 
character, special ceremonies are observed, particularly 
invocations and prayers by means of which the judge or 
the accused try to secure the co-operation of the .Deity. 
The chief judge, by order of the king, shall conduct and 
sup?rintend the whole procedure like a priest in a sacrifice. 
A writing is fastened on the head of the accused, on which 
the plaint and a prayer are written (Pitam. 2, 26—28 ; 
Nar. 2, 276, 195 ete). The ordeals shall be performed 
in public, best in the court hall, or ‘at the gate of the royal 
palace, or before a temple, or at a crossing (Nar. 1, 265). 
From the two main forms of divine judgments, by 
water and by ‘fire, mentioned in M. 8, 114 £, gradually 
an intermediate series of 5 ordeals was developed and 
at last we get 9 different ordeals, of which it is perhaps 
possible to say that this part of them is later than that *. 
The nine ordeals are: ? (1) The balance (dhata, tula). 
The person performing the ordeal is twice weighed on 
a scale; if atthe second time he appears to be lighter 
than before, he is considered to be innocent; if he is heavier 
he is guilty. Itis disputed how itis to be construed if 
the weight remains the same or the balance is broken in 
two. (2) The fire (agni). A glowing iron ball has to be 
carried to a certain distance ; the accused however, in 


1. Bandyopadhyaya, 318—321. Tr. 


9. Cf. Bühler SBE 25, CH. Hopkins in C.H.L, p. 283; Meyer, 


Rechtssehriften, p. 89. 


3. Brh. 10, 4f., 19-33; Vi. 9-14; Nar. 1, 247-348; Y. 2, 95-113; 


Pitam. 2.! Katy. 9 ete. (= Bandyop.. 300-340). 
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order to protect his hand from being ‘burnt, may at first 
cover his hand with a layer of leaves. He will be 
considered not guilty if his hand is not burnt. If he lets 
the ball fall too early, or if it is doubtful whether he has 
been burnt or not, the trial is to be repeated. (3) Water 
(salila) The man who is going to be tried immerses 
himself into a lake or a river and he must keep himself 
under water until an arrow, which was shot away at the 
same time is brought back by a fleet runner. (4) The 
poison (visa). A certain quantity of poison has to be 
taken and for sometime it is watched whether the poison 
begins to act or not. (5) The sacred libation (kosa). 
An image of a deity is bathed in water and the accused is 
given that water to drink ; then if within a short period— 
three weeks at the most—any misfortune befalls him or 
his nearest relation, it will be taken as a proof of his 
guilt. (6) Grains of rice (tandula). Consecrated grains of 
unhusked rice shall be chewed and then spitted out on a 
leaf; if now blood is seen with them the guilt is proved 
therewith. (7) The hot gold-piece (/apt«masa) A coin 
has to be fished out of a vessel full of a boiling fluid such 
as butter or oil ; if in doing this his hand is not injured 
the accused is acquitted. (8) The plough-share (phala). 
The accused has to lick a red hot plough-share without 
however having his tongue scorched thereby. (9) The 
ordeal hy lot (dharmadharma). Figures or pictures of 
justice (dharma) and injustice (adharma) are put in a 
vessel as lots ; now it depends on the accused's hitting on 
the right lot. 


The choice among these various ordeals depends on 
the circumstances and also the nature of the suit and the 
personal character of the accused are to be particularly 
taken into consideration. Thus when the value of the 
disputed property ranges from under one Krsnala to five 
Krsnalas various oaths shall be:taken: if the value is 
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below !/s Suvarga, the ordeal of sacred libation is ordained ; 
if the value is higher, ordeal by balance, fire, water or 
poison shall take place ; yet however these value limits are 
in force only for Sudras and they are higher in the case of 
the higher castes (Vi. 9, 4—17). According to another 
view the ordeals by fire, poison and balance shall 
not take place if the disputed property is not worth 
at least 1000 panas (Y. 2, 99) According to still 
another opinion the figures are 100 to 1000 in the case of 
ordeal by lot, sacred libation, rice-grains, coin, fire and 
poison and for members of higher castes they are propor- 
tionally higher (Brh. 10, 9-12). 


The ordeals by rice-grains and plough-share should be 
administered to thieves, the latter specially to 
thieves of cows (Nar. 1, 337 ; Brh. 10, 11, 29). The ordeal 
by sacred libation, as the easiest of them all, is 
also appropriate for the removal of suspicion, parti- 
cularly in the case of imagined misappropriation on the 
occasion of a partition, or for gaining confidence even in 
some proposed transaction (Pitam. 9, 9f.; Brh. 25,98; Vi. 
9,16). As it is not dangerous, the ordeal by balance shall 
be preferably administered to Brahmans, women, children 
or to old, blind, lame and sick persons ; on the other hand, the 
poison ordeal as the most dangerous one shall never be 
applied to such persons (Vi. 9, 93, 27; Y. 2, 98 etc). A 
similar spirit of moderation is in evidence in the rule that 
he who suffers from a disease of the biles shall not be 
subjected to the poison ordeal, he who suffers from a disease 
of the mouth shall not be subjected to the rice ordeal, and 
that the blind and the asthmatic shall not be subjected to 
fire and water ordeals respectively. On the other hand, it 
would however be considered an undue favour to prescribe 
fire ordeal for a smith and water ordeal for a fisherman. 
The ordeal by sacred libation cannot be adminis- 
tered to an unbeliever or evil-doer or in a period of 
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universal pestilence and scarcity (Vi. 9, 25-32; Nar. 1, 
255, 334f.; Quot. 6, 6-11 etc). 

From outside literature Vatsa walking through fire, still 
singing, offers perhaps the oldest instance of an ordeal’. Sita 
too remains uninjured in fire’, and indeed according to Nav. 
1, 242, strinam silabhiyogesu anordeal is to be performed. 
In the Chandogyopanisad 6, 6 the thief takes a red-hot 
axe as prescribed in the Smrtis. The reference to the 
ordeals visa, salila, tula and agni in the Mrcch. 156 exactly 
agrees with the Smrtis. Hiouen Thsang (7. cent.) mentions 
the same four ordeals ; but their application markedly differs 
from the Smrtis, particularly in the case of water and 
poison ordeals *. Suleiman (841) mentions the two ordeals 
of hot iron and boiling water*. Alberuni (11. cent.) describes 
the ordeals by poison, water, sacred libation, balance, 
hot gold-piece and hot iron ina manner greatly in agree- 
ment with the Smrtis. Ibrahim Khan (1788), ostensibly 
according to ancient sources, mentions a variety of the 
plough-share ordeal in which a fiery pit has to be stepped over, 
and a variety of the poison ordeal with poisonous snakes’. 
In the most recent times in various parts of India and 
in Nepal the following ordeals used to take place: hot 
iron, hot oil, walking over glowing coal and various forms 
of water and poison ordeals, rice chewing, ordeal by 
lot etc.’ Ordeals are now prohibited in India. 


§ 53. Verdict, execution and self-help. The verdict 
(mirnaya) has to be drawn up in writing and this “deed of 


1. Paneaviméabr. 24, 6, 6. About the imaginary fire ordeal 


hymn AV 2,12 see Bloomfield JAOS 13, 221 ff.; Grill, Hundert 
Lieder (2nd. ed.) 86 f. 

2, Ram. 6, 116-118 (Bomb.). 

3. St. Julien, Mém. 1, 84f.; Beal, Records 1, 84f. 

4. Of. Lassen IA 4, 920; Kägi l. c. 50. 

By Ib @ 

6. Steele 287f; Dubois 497f.; BG 18, 1, 468 f.; 20, 167; 24, 266 
(cf. Kohler ZVR 10, 186 f£); N. W. P. Gaz. 4, 285 f. (cf. Kohler 1. c. 
11, 194); Hodgson, Ess. 2, 221f. 
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victory” (Jayapattra) which shall also contain the plaint, 
answer and the main points of the proceedings and 
furnished with the signatures of the king or the judges 
and with the royal seal, is to be handed over to the 
victorious party, so that reference may be made to it when 
necessary, e. g. on the occasion of the legal defence in the 
form of prannyaya, “reference to a previous judgment." Cf. 
§ 35. Also the seized properties areon this occasion given 
over to this party along with the profits arising from 
them (Brh. 6, 1—4 ; 8, 19 ; Katy. 7, 4—'! ; Nar. I, 1, 43; 
Quot. 1, 15). The judgment is null and a renewal of the 
procedure takes place if the given evidence or the judg- 
ment proves to be false, or if the procedure was conducted 
at night, or outside the proper place, or in the interior of the 
house, or ifit was caused by the enemy, or if it was 
decided by the application of force or treachery, or if it 
was decided by incompetent men or without the hearing 
of the witnesses and the examination of other evidences, 
or if it was begun by some person incapable of doing the 
business or by a person who is not fit for it (Vi. 8, 40 ; Y. 
2, 31f.; Nar. I, 1,48 ; Quot. 1,14; M. 8, 117). Under cer- 
tain circumstances the discovery of a new evidence may 
cause the renewal of procedure, although an evidence which 
is not produced at the right time is not considered to be 
valid, just as rains falling after the cornis ripe are of no 
use (Nar. I, 1, 62 £). About the appeal see $48. 

The duty of enforcing the judgment appears to have been 
entrusted to the lower officials mentioned in § 45,—execu- 
tion and mutilation apart, which were entrusted to the 
hated Candala (Vi. 16, 11 etc), and in the Mrcch. 
too the Rajapurusa appears for the former and the Candala 
for the latter; yet however incivil cases self-help, although 
not permitted in the case of still disputed claims (Nar. 


1. Bandyopadhvaya, 186—189. Tr. 
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nised claims, for which the law of debts offers a remark- 
able example (M. 8, 49 f. ; Nar. 1, 122 f. ; Y. 2, 40; Brh. 
11, 54—59 ; Katy. 10, 79—92'). Where friendly persua- 
sions (dharma, sa@ntva) are of no avail, even trickery 
(chala, upadhi, vyaga), as for instance the borrowing of 
something from the debtor, is of no use, the creditor may 
take the debtor bound hand and foot to his house and 
force him to fulfil his obligation under blows, threats etc., or 
make him work off the debt as a slave (rnadasa), yet how- 
ever no detracting or unstipulated work should be thrust 
upon him. Moreover Brahmans shall be exempted from 
forced labour. If the debtor is not in a position to work, 
he may be confined, excepting when he is a Brahman 
or otherwise a respectable man ; yet however if he gives 
security he shall be let go home at night and by day at 
the mealtimes and in order to perform the necessary 
funetions of life. 


Quite peculiar is the realisation of a debt by the 
"usual way" (acarita), which is explained by “fasts” 
(abhojana) or “waiting for the death by refusing food" 
(praya, prayopavesana), also often mentioned in the 
Rajatar. and also by killing, taking away and confining 
(hawa, other readings Ariva, ruddhva, baddhva 
Brh. 11, 58) the sons, wife and the cattle (of the 
creditor himself or of the debtor) and by investing the door 
ofthe debtor. Probably all these different modes of action 
were actually in vogue. According to Asahaya on Nar. 
1. c, instead of the creditor also his son or servant may 
fast, or the creditor may confie his own son and threaten 
to kill him, ete. 


The forced labour and slavery on account of debts are 
still in evidence, at least n modified forms ; often 


negotiations to that effect take place even when the 


1. Bandyopadhyaya, 419 ff. T». 
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loan is being taken'. In the Mahratta period the other 
methods too of compelling the debtor to pay were in vogue. 
Thus in the south the Takaz& was the usual form, i. e. 
the house of the debtor was guarded .or formally invested 
by hired servants whom the latter had to pay, or the 
creditor threatnened to commit suicide, until the debtor 
paid his debts °. The Dharna (dharana), formerly in 
vogue everywhere in India and even now practised in 
Nepal, is connected with it. Ina Dharna the creditor, 
particularly if he is a Brahman, fasts before the house of 
the debtor until the latter yields. The debtor has to fast 
likewise and give up all his business. If the Brahman dies 
in this manner, then he brings upon the debtor the sin of 
the murder of a Brahman, A similar old custom of 
realising gambling debts has come down to this day 
which even according to the Mrech. is as follows: the 
creditor draws a magic circle round the -debtor (dyutaman- 
dalim kriva), which the latter cannot cross until he has 
paid his debt." 


Note. An interesting specimen of a Sanskrit Jayapattra regarding 
the proprietory right over a female domestic slave (ceti) has 
been discovered in a village in Darbhanga and explained by 
Jayaswal in JBORS, 1920, pp. 246-258. This Jayapattra which 
dates from 1794 A.D. corresponds fully to the rules of the 
law-books to which it expressly refers. On the mediaeval Jayapattra 
discovered in the island of Java see § 13. Jolly. 


Realisation 
of debt in 
modern 
times. 


1. BG 5, 373 f; 16, 121f.; 17, 304 ete. ; Steele 264f Cf. Kohler 
ZVR 8, 125f.; 10, 163 ff. 

2. Wilson, Glossary s. v. Takaza ; Steele 267 f.. ; BG 16, 304 ff. 

3. Wilson s. v. Dharna ; Hodgson, Ess. 2, 934f. 

4. Pischel in Philol. Abh. (Berl. 1888) 74. 
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$54. The Brahman student and the house-holder. 
Of the three chief parts into which the Dharma is divided 
ih according to Y. and the later authors,—custom, law and 
penance, now custom (acaàra) only remains to be reviewed. | 
As however important points of the laws of custom have | 
been already described above, particularly in connection with 2 
the laws of marriage and family, and as the law of castes > 
and classes is to be dealt with in the State Antiquities’ and 
as the Srauta and Grhyasttras, particularly important 
for the history of customs, and the Private Antiquties", 
shall be separately dealt with in this encyclopaedia, I may 
therefore confine myself here only to a few remarks about 
P d.n the A$ramas and Samskaras, the “five great sacrifices", and 
the sacrifices to the manes and the rules about funeral 
ceremonies, purificarion and diet. 

Along with the four castes of Brahmans, Ksatriyas, 
Vai$yas and Sudras the Brahmanical law ordains the four 
Stages of life (asrama): students,  house-holders, 


ae forest-hermits and mendicants. After he has been 
life taken into school with the initiation ceremony (upa- 4 
nayana, § 55), the Brahman student shall dwell with his 
Hd teacher (guru) and study the Veda under his guidance? 
«1 A 1. See f-n. 5, p. 95. Tr. 
ro 2. See fon. 1. Tr. 


accompaniment of the same ceremonies in the opinion of Harita: 
Ran feat, ATANG | qao ABANGAN AA AA aera 
eave a farsa TATA iuf faare aafeacraqaaa medr flare: 


| 
3. Women too could take a similar course of study with the | 
| 


aA: | See quotation in Smrticandrika, Samskarakandah, p. 34. | 
(Iam indebted to my honoured teacher Prof. H. C. Chakladar for A 
this reference). That this law was not a mere theory is proved by 
Bhavabhüti's unique character Atreyi in the Uttararamacarita. It will 
be remembered that Har. is the oldest Smrti (p. 18). Tr. | 
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For each of the three or four Vedas a study of twelve 
years is held to be necessary, so that thus the maximum 
length. of the period of study comes to be 48 years, while the 
minimum shall amount to 12 years (Ap. 1, 2, 12—1 6; 
Gaut. 2, 45—47 etc.). Yet one need not study the Vedas 
longer than it is necessary to master them and according 
to an ancient saying the sacred fire should be kindled, 
that is, the period of study should be completed, before 
gray hair appears (Baudh. 1, 3,5). By way of an excep- 
tion the student may devote himself to a spiritual life as 
a Naisthikabrahmacürin; in: that case, if his teacher 
dies, he must serve the son or even the widow of the 
teacher or an older fellow student or eventually the sacred 
fire, as he formerly used to serve the teacher himself 
(Gaut. 3, 4—9; Vi. 28, 43—46 etc. 

One ofthe principal aims of theauthors of the Smrtis 
is to regulate most accurately the conduct of the students 
towards their teachers. Even at the first dawn of day the 
student has to announce himself to his teacher and respect- 
fully clasp his fect after saying his morning prayers ; ` he 
cannot sit beside him, cannot first speak to him, cannot 
seat himself in a careless posture in his presence, cannot 
pronounce his name without an honorific predicate, cannot 
dispute with him or scoff at him, must follow him at his 
word, etc. He must show respect even to the wife and the 
son of theteacher, yet he must be reserved in his con- 
duct towards a young wife of the teacher (Vi. 28, 14— 
16,23—27, 31—33 ; 32, 10—15; Ap. 1 3,9—23; 7,25— 
30 etc). Toobserve chastity is one of the principal duties of 
the Brahmacarin and moreover he cannot dance, sing, gamble 
and cannot anoint himself and cannot eat flesh, honey or 
spices, he cannot injure a living being, and cannot lie, 
slander or quarrel, ete. (Vi. 28, 11; M. 2, 177-197 ete). 


Every day hehas to go out for alms and collect faggot for 


1. Cf. Delbrück, D. indog. Verwandtschaftsnamen 559 ff. 
41 
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the sacred fire which is entrusted to his care; he must how- 


ever hand over the food he collects by begging to his teacher 


and shall receive of it only what the teacher leaves for 
him (Vi. 28, 9£.; M. 2, 182—187 etc). Further he shall 
also regularly say the morning and the evening prayers, 
sacrifice to the gods, sleep on earth and rise before sunrise 
(Vi. 28, 2—5, 12, 53; M. 2, 176 etc.). When instructions 
for study are given he must listen attentively; if he is 
inattentive or disobedient the teacher may chastise,him 
but not too harshly. At the end of the period of his 
study he shall make a present to the teacher as his 
resources permit and return to the house of his parents 
(Nar. 5, 11—15; M. 2, 245 etc). 

Certain ceremonies, specially a bath of purification 
(sn@na) took place at:the end of the school period, after 
which the absolved student was called Snataka “the bathed 
one.” Such an absolved student has a claim to parti- 
cular distinction, specially when he goes somewhere as a 
guest, but he has to observe special ceremonies (Gaut. 
9, 1 ff; Ap. 1, 30 ete) Soon after his return 
to his paternal home the young Brahman proceeds 
to marry (§ 16) and therewith enters the stage of the 
house-holder (grhastha). The Grhastha life too is covered 
with a thick net of religious duties (Vi. 60—70 ete., cf. 
$8 56—59). Even before the break of day he shall leave 
the bed and come out to perform the duty of evacuating 
the bowels ; very detailed rules are given about the selec- 
tion of a spot for this purpose and the cleansing of the 
body with the left hand by means of water and earth. Then 
follows the cleansing of the teeth with pieces of wood of 
the thickness of the little finger which are freshly cut 
from specially recommended trees. Moreover, water is sipped 
and the mouth and the throat are rinsed with it, which 
has to be performed in sitting posture with certain parts of 
the handand the fingers while the head is to be turned 
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to the east or the north. The bath should be performed at 
dawn, best in the Ganges or at least in some other flowing 
water; the clothes too have to be washed and during the 
bath and afterwards prayers shall be said, holding of the 
breath (pranayama) performed and libations and sacri- 
fices shall be offered. The Samdhya of the morning shall 
be followed by another similar Sathdhya in the evening. 
There are only two proper meals, in the forenoon and in 
the evening; the wife eats after her husband what the 
latter leaves of his food, but the man shall not take food 
before he has given food to the gods, particularly the house- 
hold gods and the manes, and entertained his guests. The 
animal sacrifice, corn sacrifice, Soma sacrifice, sacrificeto the 
manes and other religious performances are included in 
the daily duties which should take place periodically or on 
particular occasions, and a crowd of general rules about 
customs and conduct, particularly about bad omens, 
journeys, about giving way to one another, about the 
clothing and the ornaments (gold ear-rings), places to stop 
at, about looking before and treading on something, about 
keeping fire and water pure, about the cultus of the Brah- 
mans, images of gods, cows, self-restraint and piety, etc. 
(Vi. 68, 1—51; 71 £. etc.). 

Megasthenes’ statement (fragment 41) about the 37 
years which Indian philosophers spend in the company ot 
fellow students and teachers in chastity and self-mortifica- 
tion, before they set up a family, reminds us ofthe 36 
years of Vedic studies. The data in Alberuni 2, 130—135 
about the student and the house-holder thoroughly 
agree with the Smrtis, but probably they are mostly taken 
from that source. At the present day studying at the 
house of a Guru is no longer obligatory and takes place 
only in isolated places ; the Naisthikabrahmacarin is still 
seen in various sects of the present day in which similar 
rules between the pupil and the teacher are in force as 
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laid down in the Smrtis. Usually "the ceremony of being 
admitted by the teacher" (wpoanayana) is considered only 
as a form followed almost immediately by "the return from 
the teacher," which too has become a mere ceremony, cf. 
$56. From economie grounds it is not improbable that these 
brief ceremonies date from quite an ancient period. On the 
other hand, the duties of the Grhastha are still more or 
less observed,* such as the cleansing of the body with 
the left hand, the use of the tooth-pick mentioned also by 
Hiouen Thsang, morning and evening prayers, avoiding 
treading on potsherd, bones etc, wearing gold ear-rings, 
institutions for divine service, cf. $8 56—59. 


$ 55. The forest-hermit and the mendicant. At the 
beginning of old age when one sees his skin becoming 
wrinkled and the hair turn gray and sees the son of his 
son, the Grhastha should enter the stage of the forest- 
dweller (vanaprastha) (M. 6,2 etc). His wife shall 
either accompany him to the forest or remain behind 
with his sons. According to the Vaikh. sū., in the former 
case he is called Sapatnika and as such is either 
Audumbara, Vairifica, Valakhilya or Phenapa ; without 
the wife he is called Apatnika and as such belongs to one 
ofthe numerous varieties such as Kalasika, Uddandaka, 
A$makutta, Dantolukhalika, Ufichavrttika, Bailvasin, 
Paiicignimadhyasayin, ete. Their names are based on the 
various kinds ofself-mortification which the Vanaprasthas 
inflict on themselves. All of them shall clothe themselves 
in barks of trees or skin, let their hair and nails grow, 
live on fruits, plants and the roots of the forest, morning 
and evening offer sacrifice in the Sramanaka fire kindled on 
special ceremonies, generally perform the five Mahtyajiias 
as before, observe chastity, bathe three-times a day and 


1. Dubois, 147—166; Bühler ZDMG 40, 541; Hiouen Thsang, 
Mém. 1, 55, 71; BG 22, 60—90 etc 


PREY CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foundation USA 


i ag gan 


* 


CUSTOMS AND USAGES 


sleep on earth (Vi. 94 ; Gaut. 3, 26—36 ; Baudh. 2, 11, 15 

etc). As special self-mortifications they shall expose 

themselves in summer to the heat of the sun enhanced 

by four fires, in the rainy season sleep on earth, in winter 

wear wet clothes, roll about on earth, stand all day long 
on the toes or sit down and stand up alternately, stand with 

hands stretched upwards or with a stick raised high, shall 

gaze steadfastly at the sun or keep the face turned to the 

earth, remain under water for a longtime, would not speak, 

fast fora whole month, etc. (M. 6,22—32: Vi.95: 

Vaikh. Dharmast. 1, 7—11) Rsi Vikhanas is said to 
have been the founder of the order of forest-dwellers, after 
whom they are also called Vaikhanasas (Baudh. 2, 11, 14): 

an apparently later shoot of his teachings is the 
Vaikhanasasutra (83) Perhaps this order was never 
universally recognised. The class of the forest-dwellers 
belongs to the institutions obsolete in the present age 
(kalivarjya) and even Gaut. and Ap. mention the 
mendicant before the forest-dweller, and according to 
Baudh. 2, 17, 2—5, Y. 3, 56 etc., one may directly enter 
the state of the Bhiksu from the stage of the Grhastha or 
the Brahmacarin. 

The mendicant or the ascetic (biksu, yati, sannyasin, 
parivrajaka, pravragita), according to the usual concep- 
tion,is the fourth stage in the life of the Brahmans.’ As the 
bhiksu can own no property, at the time of entering this 
state one should perform a smaller sacrifice (sf) to 
Prajapati in which the whole property is given away as 
the sacrificial fee (Vi. 96, 1 etc). About other ceremonies 
on the occasion of this act see Baudh. 2,17 ; without 
home or property (Vas. 10, 6) the monk shall roam about 


- as a beggar, shall stay nowhere for a long time, sleep on 


1. See Charpentier, C.H.I. p. 151. Tr. 
2. Cf. Kaut. I, 3 where the main features of the life of the 


Parivrajaka have been described in a masterly fashion. Ty. 
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earth, wear a loin-cloth as his only dress, shave his head 
bald, hold in his hand three staffs intertwined with each 
other and a beggar’s bowl and a water-pot, eat only what 
is given to him voluntarily, yet never any meat or sweets. 
He shall enter a village only to beg, but only in the 
evening when the time of taking meal is past; he can 
beg for alms only in seven houses, but shall not be 
depressed if he gets nothing, nor exult if he gets something. 
On the whole an unruffled temper and philosophical 
equanimity are the main things for the yati; he 
shall wish neither for death nor for a long life and 
shall not even trouble himself to see whether somebody is 
hacking off hishand with an axe or is sprinkling 
sandal powder on him. He should meditate over 
the short duration of life, the impurity of the body, 
transitoriness of beauty, tortures of hell, infirmities of 
old age and diseases, separation from the beloved. 
co-existence with the enemies and the endless transmigra- 
tions of the soul. Thus gradually shaking off all 
mundane propensities, roaming about alone, speaking to 
none, he is finally dissolved in the universal soul. Itis 
remarkable that the bhiksw is permitted to stop his 
wanderings in the rainy season and to stay in one place, 
corresponding to the vasso of the Buddhists and the 
Jains (Gaut. 3, 11—25 ; Vas. 10; Baudh. 2,17 f ; Vi. 
96 eta)! Itis not allowed to leave the order of the 
mendicants ; those who faithlessly leave it shall be 
Slaves of the king during their lifetime (Nar. 5, 35; Y. 
2, 183 5 Va. 5, 152): 

To the Vanaprasthas correspond the Ulobioi of Megas- 
thenes (fr. 41) who remain in the forests, live on leaves and 
fruits of wild trees and wear clothes made of barks of 
trees. Alberuni describes the Wdanaprastha and the 


Bhikeu as well as the two primary Asramas just like the 


1. Cf, Bühler on Gaut, 3, 13 
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Smrtis but the picture seems tohave been taken merely 

from literature and not from actual life. Penances like karbon 
those of the Vanaprasthas are mentioned about the^fakirs" present 
of the present day `. The modern *bhiksuks" are the s 
spiritual Brahmans as distinct from the worldly Brahmans, 

the Grhasthas* Among the Sannyasis there are ascetics 

of various sects, specially Saivas. Worldly men now-a- 

days rarely enter religious orders ; on the other hand, the 
spiritual people of many sects and castes may marry as 
according to the Smrtis the Vanaprasthas could have their 

wives with them. That it was not compulsory to go over 

to the spiritual life from the Grhastha life, is indieated in 

the Smrtis in this way that they often call the Grhastha 

class the best without which the other classes could not 

exist (Gaut. 3, 36 ; M. 5, 87—90 etc.). 


$56. The sacraments. Ceremonies connected with 
divine service in the widest sense ofthe term are called 
the sacraments, of which Gaut. 8, 14—21, quoted as the 
standard passage also in later works such as 
Nilakantha’s monograph on the Samskaras, the Sams- 
karamayükha, mentions 40: the ceremony of fecundation 
(garbhadhana), the ceremony (at the time of the first The forty 
movements of the child) the purpose of which is to secure ERE 
the birth of a boy (puimsavana), parting of the hair of 
the pregnant woman (simantonnayana, in the 6. or the 8. 
month), the ceremony of birth (jatakarman), the giving of 
the name (nàmakarana, on the 10. or 12. day), the feeding 
with rice (annaprasana, in the 6. month after the birth) 
the cutting of the hair (caula, in the 3. year of life), intro- 
duction to the teacher (upanayana), the four vows at the 
time of the study of the Veda, the bath (at the end of the 


1. Ct. M. Williams, Indian Wisdom (8rd. ed.) 104—106. 
9. Che g. BG 18, 1, 108 ff: M. Williams, l. c. 252f; Wilson, 
Glossary 81 463. 
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Vedic studies, also called Samavartana, “return’’), marriage, 
the five great sacrifices (S 37), the seven minor sacrifices 
(pakayajüz) the seven offerings of the fire (haviryajiia), 
the seven Soma-sacrifices. The fire-offerings and the 
Soma-sacrifices are described in the Brahmanas and the 
Srautasttras, the minor sacrifices are described in the 
Grhyasutras. According to Har. the sacrifices are to be | 
he Two taken as dawa samskaras and the other ceremonies of ¥ 

grasses of divine service as brahma samskaras. Only the latter 
ments. are to be taken as Samskaras in the proper sense, but X 

34 various other ceremonies are often attached to them, such 

3 as the act of Anavalobhana, Garbharaksana, as protection 

against a miscarriage at birth, the ceremony of the first 

going out with a child in the 4. month after its birth in 

order to show it the sun (niskramana, adityadarsana), 
i perforation of the ears (karnavedha), cutting of hair as | 
im hi the sign of majority at the age of 16 (keSanta, godana), ete. | 
ii Samskaras too in the strict sense fall within the 
jurisdiction of the Grhyasutras, for every Vedic school 
performs them in a particular way. The Smrtis deal 
Tee van somewhat fully only with the ceremony of initiation 
RUINA in and investiture with the sacred thread of the young 
the Smrtis. Brahman? as it is the most important Saiskara (Vi. 27, 
15—29 ; M. 2, 36—50, 68 etc). For the Brahmans the eS 
8. year is considered to be the most proper age for it. The 1 
Ksatriyas and the Vai$yas too have a right to be invested | 
with the sacred thread (yajiiopavita) which is the external | 
sign of the Arya, who attains his spiritual rebirth through 
the Upanayana and along with itthe right of calling 
himself a twice-born (dvija) Yet in their case the 
ceremony takes place a few years later, and moreover 
their sacred thread as well as the garment and the girdle, 


Ted 
^ 


— 


“I 
L 
4, 
| 
f 


^ 


1. Cf. Caland WZKM 8,370. * 
2. About the earlier history of wpanayana see Oldenberg, D. 
Religion d. Veda 466—571 
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skin and staff, shall be of other materials than those of 
the Brahmans. The spiritual significance of the initia- 
tion ceremony lies therein that the right of studying the 
Veda and reciting the sacred prayer Savitri is earned by 
it and for this reason the whole ceremony is also called 
Savitri. The teacher (acarya) who initiates the young 
Brahman and teaches him the Savitri will therefore be 
regarded as his spiritual father and the Savitri his spiritual 
mother. The young Brahman’s going out for alms is 
an important part of the ceremony for which he first 
applies to his mother and other female relations. The 
expenses of the Sathskaras, which in part are not inconsider- 
able, have to be defrayed by the parents and if they are 
not living by the elder brother, and the same in the case 
of the girl, for whom however there is only one proper 
Samskaüra which is accompanied by sacred Mantras, 
namely the marriage’ (vivaha, Nar. 13, 33,27; Y. 2, 
124 ; 1, 13 etc.). 

The ceremonies Garbhadhana, Jatakarman, Namakar- 
man, cutting of the hair, perforation ofthe ears and the 
investiture with the sacred thread are also mentioned by 
Alberuni 156 f., 130, though, it is true, with the additional 
remark, that Garbhadhana is not performed for the feeling 
of shame. At the present day just this ceremony often 
takes place and marks the advent of puberty in the female 
and the beginning of the conjugal life ($ 17) ; the 
chief ceremony is often this that the lap of the young wife 
is filled with rice, cocoanuts and other fruits probably as 
the symbol of fecundity. The following ceremonies are 
generally practised even now among the Chitpavan 
Brahmans of Puna’: Jatakarman, Karnavedha on the 
twelfth day after birth, Stryavalokana in the fourth 


month, Annaprasana in the 6., 8. 10. or 12. month, Caula 


1. But see f.-n. 3, p. 320. Tr. 
2. BG 18, 1, 108—148. 
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i a 
UR in the 1.—5. year, investiture with the sacred thread in the 
NM ` T—10. year, the return of the student (semavartana) - 
a after an interval of 12 days to one month, then marriage 

a in the Brahma form (Brahmavivaha), Garbhadhana at 

ae the time of the puberty of the bride, Puinsavana at the time 
Xn of pregnancy, Anavalobhana in the 4. month of pregnancy i 
ik t and Simantonnayana in the 6.—8. month. Excepting 
3 marriage, investiture with the sacred thread (jenvi, janeo— 
m yajüopavita) is always regarded as the most important | 


Toon, ceremony'. For the Brahmans the initiation. ceremony 
consists of this : the voung Brahman takes in his hand a 
staff of palasa-wood which reaches up to his hair (as in 
Vi. 27, 21 f. etc), wears an antilope skin and the sacred 
thread and a loin-cloth, puts ona gridle of Munj grass 
(as in Vi. 27, 18 etc.) and his fatherzwhispers the Gayatri 
(savitri) in his ear ; in the evening follows the ceremony 
of begging (bhiksaval), on which occasion his mother and 
other ladies give him handsome presents. At the time of 
the Samavartana ceremony, which follows shortly, he 
finally makes the air of starting on a pilgrimage to 
Benares but lets himself be persuaded to return. A 

A similar survival is to be found in Bengal on the occasion of A 


5 A survival the investiture with the sacred thread, inasmuch as the 
E in Bengal. 


Tu 


ps. young Brhman dressed as a Brahmacarin declares his é 
Yap resolution to enter the spiritual order and is dissuaded 


from this purpose only with great difficulty, cf. $ 54. 
The investiture with the sacred thread is not even now 
confined to the Brahmans. 


$57. The fie great sacrifices and the Sraddha. 
The regular performance of the five great sacrifices 
(Mahayajüa, Vi. 59, 19—26 etc) is one of the most - 


A 
[2] 


PT. OO DOCE TERCER m ELT WAT A—————P———————————8 


important duties of the Grhastha. The sacrifice or the | 
1. Cf. Wilson, Glossary 230. 463f: Dubois 92—99: Bühler. < | 
Kaémir Report 22; Bose. The Hindoos as they are 183—186. i 
9. Bose l. c. 185f. 
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divine service which is connected with the Veda, consists The five 
of the recitation of the Veda, the sacrifice to the gods by the pre 
offering of butter poured into the fire (homa), the sacrifice RONE. 
to the manes by the libation (tarpana), sacrifice to the 
demons or all creatures (bhuta) by scattering food as 
offering (bali) sacrifice to men by entertaining guests, 
particularly Brahman ascetics. The last four sacrifices 
are called the Pikayajiias ; the sacrifice to the Veda 
stands high above them and even above the Vidhiyajnas 
which are performed in the three sacred sacrificial fires ; 
particularly the recital of the Gayatri (savitri) at the 
time of morning and evening prayers producesas much 
merit as the study of the Veda, and this religious merit 
can never be destroyed although the reward for good 
deeds is transitory (Vi. 55, 12-21 etc.) Which Vedic 
texts should be recited and how the other Mahayajnas 
are to be performed—all this depends on the Sakha of the / 
Veda to which the Brahman concerned belongs ; these . 
differences are minutely described in the Grhyastitras, | 
while the Smrtis as usual give the general norm. 
The sacrifices to the dead (Sraddha) are a special 
development out the sacrifices proper and there is a whole — Pxtensive 
literature devoted to it which extends from the Vedic 9? 
ERIT : Sraddha. 
Samhitas down to the Dharmanibandhas ; of the latter 
the edition of Hemadri’s Sraddhakalpa in the Bib. Ind. 
covers 1717 pages. Already the Smrtis discuss the 
Sraddhas very exhaustively ; thus Vi. in 14 chapters 
(73-86) deals with the ceremonies on the occasion of a 
Sraddha, as well as the predecessors to be worshipped by it. 
the proper time, the effects of the Sraddhas, the choice of 
sacrificial offerings, conduct towards the invited Brahmans, 
the fitness or unfitness to be invited to it, the proper spots 
for the performance of sacrifices to the dead and the 
ceremony of liberating a bull often connected with the 
Sraddha. “Connected by the sacrificial lump (at the 
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offering to the dead)” (sapinda) is an usual designation of 
near relations, particularly agnates. Accordingly the 
Sraddha which is performed at the latest one year after 
the death by kneading the Pindas of the dead person and 
the predecessors, effecting thereby the inclusion of the 
person who is dead among the Sapindas, is called Sapindi- 
karana. At first the deceased gets monthly Sraddhas, 
particularly however the Ekoddista is performed shortly 
after his death when the period of mourning is past. Other 
kinds of the Sraddha are the Nitya, ie. the daily libations 
(see above), the Kamya performed to attain some desired 
object, the Abhyudayika or Vrddhigraddha performed on 
the occasion of some joyous ceremony such as marriage, 
the Parvana performed on the days of the month called 
Parvan, etc. 

Caland seems to have found the thread of Ariadne 
in this labyrinth’. Thus the Sraddha in which three 
invited Brahmans, considered to be the representatives 
of father, grandfather and great-grandfather, are enter- 
tained, is originated from the Pindapitryajiia appearing 
in older sources, in which the same ceremonies take place 
but are directed towards the fathers supposed to be present 
there in spirit. The latter sacrifice seems on its side to go 
back to the Pitryajiia mentioned already in the Vedic 
Samhitas in which yet no Pindas were offered and the 
“fathers” collectively, without the restriction to the three 
male ascendants of the sacrificer, were invoked. That the 
motive of the sacrifice to the dead is merely the fear of 
the spirits of the dead (preta), is indicated, for instance, 
by the belief that they would return to the earth and 
annoy their relatives if no sacrifices are performed for 
them (Vi. 20, 32). 

Every orthodox Brahman even now says the morning 


1, Altind. Ahnencult 152—165,173—181 ; worship of the dead 
1—47 ; cf. Oldenberg 1. c. 548—562. 
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and evening prayers with corresponding variations accord- 
ing to the school of the Veda he belongs to. The main 
features of the morning prayer for a follower of the Rig- 
veda are approximately the following (cf. S 55) : the bath 
(snana), sipping of water (acamana), the holding of the laws ob- 
breath (pranayama), the many times repeated murmuring modern 
of the Gayatri and the recital of many other texts, proclaiming s 
the family tree of the devout person, repeated Acamanas, 
the Veda sacrifice (brahmayajha) in the narrow sense 
which principally consists of the recital of the initial words 
of various Vedic and later works, and finally the libation 
(tarpana) which here is directed to the gods, Rsis and 
the fathers. The Homa in the morning and the evening 
and the other Mahayajiias are still partly in vogue. More- 
over the Sraddha with the Pindas still always plays a 
chief role in the cultus particularly of the Brahmans, 
and also among other castes". The liberation of a bull 
on the occasion of a Sraddha is still practised’. A famous 
Sraddha (ekoddista) in Bengal is said to have cost over 
a million rupees, and in well-to-do families not less than 
five to six thousand rupees are spent there at the first 
Sraddha! Even now Sraddhas are preferably performed 
at certain holy places, particularly at Gaya in Behar; as 
prescribed in Vi. 85, 67. 


$ 58. Funeral ceremony and impurity. The 
funeral rites or the obsequies (antyesti), are not reckoned 


i. M. Williams, The place. which the Rigveda occupies in the í 
Sandhya, 5. Or. Congr. Indog. Section 157—188. = 
2. Of BG 13.78 (Golaks) ; S5 (Sarasvats) ; 18. 1, 167 (Kanojs) : 24 
175 (Shenvis) ; 180 (Tailangs): Risley, The Tribes and Castes of 
Bengal 1, 149 (Rahri-Brahmans) ete. j i. 
3. Dubois 298 f.; BG 22, 85f. Cf. Palic. 1,5 (Kielhorn). | erg 
4. Bose, The Hindoos as they are 255-271. 3 ^ 4 
5. M. Williams, Modern India (3rd. ed) 97—107 ; e puce 
6, 254 7,1008. Le 3 E 
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a 
^ belong to the ceremonies in which Vedic Mantras 


are recited (M. 2,16), and these Mantras are mostly 
taken from: Vedic funeral hymns, but neither these 
nor the data in the Grhyasttras will be exhaustibly 
X dealt with here. The Antyesti, in contradistinction 
ca | to the Sraddha which brings happiness (mangala), is 
xi Difference Considered to be evil-bringing? (amangala), and this may 
Seem be the reason that the Smrtis have so little to do | 
and — with it. According to Vi. 19 and Y. 3 1-18 the pro- | 
: Sraddha. : ; i | 
Sen cedure of the funeral ceremony is as follows. The mourn- 4 

i ing train of the relations, arranged according to age (Mit.), 

brings the corpse to the burning place (Smasana). Arriving 

there they burn the corpse to the accompaniment of 

the recital of texts appropriate for the ceremony. Then 

| eu they turn round the pile of woods from left to right, that is 

T m to say, by turning their left side to it. Then follow a purifi- 

i eatory bath (cf. Ap. 2, 15, 10; Baudh. 1, 11, 23 etc.), in- 

| asmuch as they go into water with clothes on, and an 

offering of water is given for the deceased, invoking him 

by name; a Pinda too is offered to him on kusa grass. Then 

they rise outof the water and sitting on a grass plot 

pae menies hear a sermon about the transitoriness of human life. 
mation. Then the train of mourners go back home, the children f 
this time leading; they halt at the door once more 5 

m. in order to chew Nimba leaves, sip water, tread on 

^ i a stone etc. and step slowly into the house only 

à after finishing this ceremony. So long as the impurity 
BR. caused by the death lasts sacrifices have to be daily | 
Mes performed for the deceased. inasmuch as an offering | 
B of water and a Pinda are given to him, vessels 
with milk and water are hung by a rope for him, 
etc. On the fourth day after the cremation the bones are 
collected and thrown into the Ganges. Children under 


1. Oldenberg, D. Religion d. Veda 570—591. 
9, Of. M. Williams, Hinduism 65. 
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two years of age are not however cremated but buried. 
Later works mention many other ceremonies’, the 
chief aim of which is to lend arms, legs etc., and finally 
the head, to the spirit of the dead (preta) by means of the 
Pindas offered to it, so that it is transformed into a “father” 
(pitr) and is then fit to be received into the Sraddha. 
The impurity on account of death is parallel to the 
impurity caused by a birth and like the latter its term 
is generally 10 days. It is not improbable that the birth 
impurity of which the term of 10 days is probably based 
on a natural ground was responsible for the fixation of Vatols 
an equal term for death impurity too. This period periods of | 


1 ; à impurity t 
undergoes important fluctuations according to the age, sex after birth | 


and the position of the deceased and the nearness of and | 
relationship. Thus the death of a still-born child or 

a child which dies soon after birth or before teething, 

causes no impurity. The death of a married woman 

makes impure only her husband and his relations, but not 

herown blood-relations. At the death of the father of the | 
mother there is an impurity only of three days. For people | 
of lower status than that of the Brahmans the period of j 
impurity may in general extend from 11 days toa month 

(Vi. 22, 1—4, 26 f., 33, 42 etc.). So long as the impurity me 

exists one may eat only purchased or presented foods and in the 

no flesh, sleep only alone on earth, ahd'one cannot beg or pene 

study or have intercourse with any one for fear of defil- 

ing him (Gaut. 14, 37—39 ; Vas. 4, 14f.; Vi. 19,1417; 

22, 6 f. etc). After the expiration of the term of impurity the 

ceremony of purification takes place. Women are impure 

not only through a death and their low origin, but also by 

the menses, which even according to a Vedic legend are 

the result of a sin which Indra drew upon himself by 


1. Colebrooke, The Religious Ceremonies of the Hindus in Ess. 
2. 172—195. 


2. Cf. Leist, Altar, jus gentium 194—201, 262; Delbrück, D. indog. 
Verwandtschaftsnamen 568—572. 
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killing Vrtra. Only on the fourth. day the menstruating 
woman is pure by a bath. A bath with the clothes on is 
necessary after touching a menstruating woman, a woman 
in child-bed, a carrier of a dead-body, a Candala, a dog etc. 
(Vas. 5, 4—9; Gaut. 14, 30ff. etc.). 

After the treatment of the defilement of the 
human body usually purification of things (Dravyasuddhi) 
is dealt with (Vi. 23 ete)  Spirituous liquors, drink- 
ing of which is a mortal sin ($ 36), leavings and 
fluids out of the human body such as sweat, tears, 
urine, excrements, semen, blood, etc. are held to be 
particularly impure. If earthen or wooden vessels are 
defiled by them there remains nothing todo but to throw 
them away ; on the other hand, implements of iron, horn, 
ivory etc. may be purified in the fire or by scrubbing, 
washing ete. Defilement by a fatty substance is also very 
bad; defilement by leavings of food etc. are less serious ; 
they can, as a rule, be set at right by simple washing and 
rinsing. Other kinds of purification are rubbing with ash, 
cow’s hair and other things, straining (in the case of 
liquids), repeated burning (in the case of earthenware) 
sprinkling with water, milk, cow’s urine or earth, besmear- 
ing with cowdung, sipping by a cow (in the case of 
stagnant water) etc., and in this connection the quality of 
the cow as a sacred animal must be remembered. Yet in 
many cases a rational stand-point has been taken. Wares 
in a shop, the hand of a workman, particles of food sticking 
to the teeth, hair of the beard which comes into the mouth, 
ashadow and dust areneverimpure ; on the other hand, the 
dog is pure when catching a wild animal, a suckling calf 
is pure when milk flows and a woman's mouth is pure 
at the time of kissing, a bird is pure when it pecks the 
fruit; dirty and defiled roads are purified by sun and 
wind. 

The ancient funeral ceremonies are still preserved 
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wholly or in part among the Brahmans and other castes’, 
as for example the train of mourners led by the nearest re- 
lative as the “performer” (karta) of the obsequies, the crema- 
tion of the corpse to theaccompaniment of Mantras, turn- 
inground the heap of woods keeping it to the left side or 
from left to right, the water libation and the purificatory 
bath, the return of the mourning party andthe halt at the 
door, chewing of Nim (Nimba) leaves, the offering of 
water and Pinda and the hanging of a water-vessel 
on the following days up to the 10, the collection of 
bones, which is even now called asthisamcayan,—mostly 
on the 3. day—in a pot, in order to throw them later into 
the Ganges when possible, non-cremation of children (below 
3 years of age), the belief that the deceased successively 
receives back his limbs through the Pindas and recital of 
consolatory Mantras, particularly out the Garudapurana. 
During the period of impurity, which as a rule extends 
over 10 days, it is forbidden to cook, to take sugar, milk or 
meat, to use ointments, sandal power or betel-leaves, to wear 
the turban or the shoes, to go out, to have the hair cut or 
to be shaved, to study the Vedas or to perform the service 
of the household god; moreover, one shall take only the 
foods sent by the relations and shall sleep on earth 
alone. Already Alberuni 2, 165—170 mentions some of 
these usages. Defilement through touching (Sparsadosa) 
a man of low caste, a menstruating woman, a dog etc. is 
still always expiated for by a bath. Women in child-bed 
shall remain one month and a menstruating woman 3 days 
in the “birth chamber" giving up all intercourse with men. 
That earthen and wooden vessels were thrown away after 
being used once and that metal vessels used to be rubbed 


a Cf. BG 13, 1, 83. 127; 18, 1, 148, 163, 167, 175, 267, 273, 280, 
309f.; 21, 98, 107; 22, 84 f. ete. Dubois; 286—293; M. Williams, 
ModernjIndia (3rd. Ed.) 97—99. 
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after every meal, is mentioned already by Hiouen Thsang |, 
and even now a similar distinction is made between 
earthen and other vessels”. Also the use of cow-dung 
and cow's urine is very often resorted to for cleansing 
purposes. Regarding the defilement caused by fatty subs- 
tances it may be remembered what a part the cartridges 
besmeared with tallow had played in the insurrection of 
1857. 

$59. Rules of diet. Eating pure food is con- 
sidered to be more effective:than all external means of 
purification. He who keeps himself pure in his nourish- 
ment is truly pure and not he who purifies himself only 
externally with earth or water (Vi. 22, 89). Of liquors 
spirituous ones (88 36, 58), and of solid foods meat, are 
strictly forbidden. 13 kinds of spirituous drinks, 
called sura or madya, are mentioned. Distillations of 
molasses, Madhtka flowers or rice-flour are called 
Sura; intoxicating drinks extracted out of sugar, grapes, 
cocoanuts etc. are Madya. Yet all these drinks are 
forbidden only for the Brahmans, while the Ksatriya 
and the Vaisya may enjoy them to some extent (Vi. 22, 82 
—84; M.11,91—99 ; Gaut. 2, 20). Meat-eating and 
alcoholism are in general placed on the same footing 
(M. 11, 96), yet the first sin is not considered to be a 
mortal one and the Smrtis contain many relics of the 
Vedic animal sacrifice and a laxer conception of Ahimsā 
which declares certain animals to be eatable. Thus a 
well-known memorial verse says that an animal may be 
killed when entertaining an honoured guest, for a sacrifice 
and for the manes but never otherwise (M. 5, 41 ; Vas. 
4, 6 ete.). Therefore, says Vas. 4, 7, the killing of animals 


1. Mém. 1. 70. 
2. Dubois 108—114. 
3. |. e; BG 21, 95; CIS 37. 
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in a sacrifice is no killing in the true sense of the word ; 
in M. 5,48, Vi. 51, 71 of course another principle is 
met with in its place: “therefore, one must avoid 
eating meat." According to M. 5, 56 it is no sin to take 
meat or spirituous drinks or to cohabit, i.e. if it 
takes place at the time fixed by law (cf. 5, 22, 27). Sheep. 
goats, antilopes, buffaloes „and other animals shall be 
sacrificed specially at the sacrifices to the dead. 
and, as it is believed, their flesh satisfies the “fathers” 
for a longer period than vegetable offerings (Vi. 80 ete.). 
It is often expressly permitted to sacrifice even oxen and 
cows and then to eat their flesh (Ap. 1, 17, 30 ; M. 5, 18). 
The flesh of the rhinoceros, iguana, hare, porcupine, wild 
boar and the tortoise may be eaten any time (Vi. 51, 6 
ete.) Birds of prey and many other birds cannot be eaten 
but the partridge, francolin, quail and the peacock are 
excepted from this prohibition (Vi. 51,31). Fishes are 
likewise forbidden but here too some exceptions have 
been stated (Vi. 51, 21 etc). The eating of wild animals if 
not fully allowed, is however less blameworthy than to eat 
household animals, particularly cows, house fowls, pigs 
and monkeys (Vi. 51 3 etc). Generally, to avoid animal 
food is regarded as aspecial austerity of particular merit 
and thus it is not given as a compulsory rule (M. 5, 53f. 
etc.) For this reason it has been ordained for the austeri- 
ties during the period of impurity and for the ascetics that 
no meat can be eaten ($8 55,58). Of vegetable foods, 
garlic, leek, onion, mushroom and plants growing on 
excrements should be: avoided. Also presents from low 
persons, food which is refused, leavings of a meal and food 
touched by impure animals or men cannotbe taken (Y. 
1, 160—171, 176 etc.). l : 
Not only what is eaten but also how, when and where 
the food is eaten, isof importance in this respect. Thus one 
cannot eat standing, lying, naked or in wet clothes, nor 
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out of a broken or impure vessel, nor out of the hand ; one 
cannot eat in the open air, in a temple or in an empty 
house at midday or midnightor at dawn, nor at the time of 
the solar or the lunar eclipse or when any misfortune has 
occurred to the king, toa Brahman or to a cow; nor can 
one eat during a period of indigestion or to surfeit or more 
than twice a day or too late or too early. Before eating, 
gods and Brahmans must be fed, sacrifice must be offered 
in the fire, etc. ; at the time of eating one must look towards 
the north or the south and be anointed and garlanded 
and afterithe meal the mouth and the hands must be 
washed (Vi. 68 etc.). 

The oldest exactly datable prohibition to eat animal 
food is found in the inscriptions of ASoka who speaks in 
unambiguous terms against killing and sacrificing 
animals, but as laid down in the Smrtis, makes an 
exception in favour of peacocks and antilopes In 
general, the rules of diet among the Buddhists are in 
complete agreement with Brahmanical rules, especially 
those for Brahmanical ascetics, inspite of the Buddhists’ 
strict commandment of Ahimsa which they share with the 
Jains °. The Mah. preaches Ahimsa but the chief heroes 
go for chase and eat flesh?. Alberuni 2, 151 f, 155 says 
that it was allowed to kill sheep, goats, gazelles, hares, 
rhinoceroses, buffaloes, fishes, aquatic and land birds such 
as sparrows, francolins, doves, peacocks and other birds 
which are not harmful or disgusting ; on the other hand 
the flesh of cows, horses, mules, asses, camels, elephants, 
house fowls, crows, parrots, nightingales and further eggs, 
wine (allowed to Sudras), onions, garlic, certain cucumbers 
and roots, and the nali (lotus) reeds are mentioned by him 
as forbidden to eat. That the Brahmans could not eat 


1. Of Bühler ZDMG 37, 91—94 ; 48, 49 £ 
2. Kern, D. Buddhismus 1, 237 ; 2, 73—84. 
3. Holtzmann, Zur Gesch. 33—36. 
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garlic is seen also in the medical literature from the fifth 
century downwards ! and in the Rajatar. 1,342. At the 
present day the Brahmans (excepting those of Kashmir) 2 

. : 1 vee 3 Present- 
avoid animal food as well as eggs and all spirituous liquors day 


. SET . j ices. 
and onions and garlic”. Particular sects of the Jains Prae 


and the Lingayats practise this abstinence still more 
strictly and in general this is the rule among most of 
the higher castes ; repugnance to beef is particularly 
strong’. Yet the Rajputs eat the meat of goats, 
stags, hares, doves, quails, ortolans and fishes. The 
Sivaite sects too eat and offer sacrifices with certain 
animals and drink spirituous liquors, while the Vaisnavas 
are perfect abstainers ^. Itis also generally forbidden 
to eat together with a member of another caste, particu- 
larly that of a low caste, and to eat the food cooked by 
him, or to eat with women orto eat the leavings of 
food. 


THE END 


Cf. Festgr. an Roth 19. 

Bühler, Ka$mir Report 23. 

Cf. e. g. BG 22, 61; Census of India 1891, 13, 265 
M. Williams, Hinduism 155—157. 

Risley, The Tribes and Castes oi Bengal 2 191 
Oensus of India 19, 111. 


SP OU. WW 


CC-0. Gurukul Kangri University Haridwar Collection. Digitized by S3 Foubdation USA RY $5. 


GURUKULA KAMGRI, 


% 


SANSKRIT INDEX 


aksatayonipunarbhit 123--124 


agni 313 

Agnipurana 44,164. 
Angiras 46, 49. 

Acala 83. 
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dosa 124. 

dramma 211. 

dravya$uddhi 336. 

Draupadi 102, 110. 

dvipitr 156. 

Dvaitanirnayasiddhantasamgraha 84. 

dvyamusyayana 156, 163-165. 

dhana 196, 211. 

dhanakkito 95. 

dhanodbhava 268. 

dharnmamahamata 289. 

Dhammavilasa 91. 

Dharanidhara 67f. 

Dharmatattva 85. 

Dharmadvaitanirnaya 83t. 

dharmapatni 136, 140. 

dharmaputra 160. 

Dharmaratna 79. 

dharmaéala 229. 

Dharmagastrasaihgraha 88—89. 

Dharmagastrasudhanidhi 85. 

dharmadhikarin 72, * 2 285, 292, 296, 
298. 

Dharme$vara 71. 

Dhürtasamagama 295, 302. 
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nagnika 120, 126. 

Nandana, Nandanacarya 67. 

Nandapandita 70, 72, 83. 

Narasimhadeva 77. 

nanaka 42, 44. 

Naradabhasya 73. 

Naradasmrti, Naradiyadharmasastra 30. 
33, 38, 44—49, 57, 59—61, 72. 

Narayana 83. 

Narayana Sarvajta 67. 

niksepa 224. 

nidhi 224. 

nibandha 211, 228, 231, 297. 

niyukta 154, 291. 

niyoga 30, 57, 102, 121, 153—157, 159 
163, 171, 186, 188. 

Nirukta 20, 158. 

nirnaya 316. 

Nirnayadipaka 83. 

Nirnayasindhu 23, 85. 

Nirnayamrta 84. 

Nitisara 25. 

Nilakantha 80, 84—86. 

nrpadroha 276. 

Nrsimha 80. 

Nrsimhaprasada 81. 

naidhani sima 206. 

naisthikabrahmacarin 17, 118. 

nyayasabha 292. 

palicagavya 256f., 260. 

Patanjali 26. 

patita 184, 260f. 

Padmanabha 84. 

Parasara 16, 23, 26, 49, 51, 72. 78, 80. 

parisad 28, 296. 

Parvanirnaya 87. 

pakayajna 331. 

panigrahana 118 124. 

Panini 5, 215. 

Pandu 115. 

Parasika 57. 

Palaka 292. 

pinda 184, 332. 

pindapitryajta 332. 

Pitamaha 61. 

pitr 335. 

pitrmedhasütra 55. 


NO CN 


pitryajna 332. 
pumsavana 327. 
putrika 160f. 
putrikaputra 30, 157. 161. 
punarbhuü 124, 131, 133. 
Purana 3, 29, 64, 110. 157. 288. 
purohita 287, 295. 
Pulastya 55, 62. 
pustaka 14. 
puga 294. 
Prtha 149. 
Paithinasi 20, 26,62. 
paisaca 107f.. 117. 
paunarbhava 133,158. 
prakasataskara 272. 
prakimaka 46. 
Pracetas 27. 
Prajapati 13, 18, 62. 
Prataparudradeva 82. 
pratigraha 17. 
pratibhu 221. 
pratiloma 136. 
pratistha 74. 
Prabhakaravardhana 150. 
Prayogatattva 87. 
Prayogaparijata 80. 
Prayogaratna 83. 
pravacanasutra 8. 
pravrajita 325. 
prasrtiyavaka 8. 
praünyaya 302, 
prajapatya 116f., 256. 
pradvivaka 60, 989. 
pranayama 333. 
prayascitta 10,122, 54, 78, 144, 911. 255. 
259, 265, 283-285. 294, 296. 
preta 332, 335. 
prositabhartrka 152. 
phalini 125. 
phenapa 19, 324. 
bandha, bandhaka 220. 
bandhu 185—187. 
Ballalasena 75. 
Bana 49, 63, 150. 
bandhava 185f. 
. Balarupa 81. 
Bilhana 110. 


iy ) 


Bukka 72. 

Buddha 110. 

Budha 20. 

budhavara 19. 
Brhadaranyaka 43. 
Brhaddevata 124, 136. 
Brhanmanu 25, 45. 


Brhaspati 23. 30, 46, 48, 56—63. 91. 


Bodhayana; Baudhayana 7—11. 13, 
49. 71. 
Bodhayanadharmavivarana 71. 
Brahmagupta 65. 

brahmacarin 7, 17. 195. 934. 321ff. 
brahma 116—118. 
Bhagavantadeva 84. 
Bhagavantabhaskara 84. 

Bhatta 83. 

Bhattasarhkara 84. 
Bhattojidiksita 87. 

Bhavadeva 71. 

Bhanu 84. 

Bharuci 71. 

bhasa 301. 

bhiksu 19. 325f. 

bhukti 201. 
bhumicchidranyayena 197. 
Bhulokamalla-Some$varadeva 75. 
Bhrgu 27, 30, 39, 45f., 57. 
bhogya, bhogyadhi 220. 

Bhoja. Bhojaraja 66, 68, 71. 79. 
matha 229. 

Manivamadiksita 68. 
Mathuranatha 71. 
Madanaparijata 74, 78. 
Madanapala 69. 78. 81. 
Madanaratna 68, 74, 80. 
Madanavinoda 69, 79. 
Madhusudanagosvamin 69. 
madhyama 50 

Manu 21-39. 

Manutika 66. 
Manudhammasattham 91. 
Manubhavarthacandrika 67. 
Manubhasya 66. 

Manusara 90. 

mantrin 76f., 291. 
Manvarthacandrikaà 67. 
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Manvarthavivrti. 67. 
Manvacarya 36. 
Mayalkha 21, 84. 
mahattama, mahattara 295. 
mahadana 228. 
Mahadeva 76. 
mahapataka 251, 275. 
Mahabharata 31, 63. 
Mahabhasya 20, 99, 236. 
mahayvajna 330f. 
Maharnava 4. 

mahisi 140. 

Mandavya 310. 
matrnamni 133. 

Madii 149. 


Madhava, Madhaviya 16, 21. 23f. 52-55. 
Sb ril 


c 


Manava 24. 
Manavagrhyasütra 36f., 42. 


Manavasraddhakalpai17, 36. 64. 


Manasollasa 75. 
manusa 114, 117. 
Markandeya 45. 
Mitaksara 68f. 
mitradruh 307. 
Mitramigra 70, 8S0-81.: 86. 
mithya 302. 
Misarumi$ra 78. 
mimamsa 28, 66. 
Mukundalala 69. 
muda 228, 289, 300. 


Mrechakatika vi, 283, 291, 302. 3161. 


Medhatithi 27, 66, 74. 
Maitrayani, Maitrayaniya 176. 
maula 206. 

Yajurveda 5, 7. 20, 38, 42f. 
Yajuh-samhita 20. 
yajnopavita 328, 330. 

yati 17, 195, 325. 

Yama 13. 25, 49, 62, 280. 
Yavana 10. 

yacita, yacitaka 215, 304. 
Yajnavalkya 40—44. 

Yaska 20. 

yukti 310. 

Raghunandana 70, 74, 79, 82. 
Raghunatha 87. 


) 


Raghunathabhatta 71. 
Raghunathastri 87. 
raka 125. 

raksasa 108. 117. 
Raghavananda 67. 
rajakarana 291. 


Rajatarangini 99, 106, 112. 150. 227. 285. 


293. 
rajapurusa 292. 
Ranayaniya!9. : 
Radhamohanagarman 69. 
Ramakalpadruma 85. 
Ramakrsna 83. 85. 
Ramacandra 66. 76. 86. 
Ramacandracarya 80. 
Ramayana 64. 
Rame$vara 84. 
Rayamukuta 67. 
riktha 185. 196. 
Rucidatta 68. 
Laksmana 85. 
Laksmanasena (0. (4. 
Laksmidevi 69. 
Laksmidhara 71, 74. 
Laksmivyakhyana 69. 
lagnaka 221. 
Laghu-Harita 65. 
Likhita 49. 54. 
linga 308. 
lekhya 222, 246. 
loptra 212. 
vanigvithi 240. 
Vatsa 316. 
varana 124. 
Varadaraja 86. 
varna 10, 242, 277. 
Vasantasena 105. 
Vasistha 11f. 
vakparusya 276. 
vagdana 124. 
Vajasaneyi-Samhita 43. 
vanaprastha 15, 17-19, 195, 324. 
vardhusin 212. 
vahana, vahya 211, 
Vikramankadevacarita 68, 110. 
Vikhanas 19, 325. 
Vijayanagara 72. 
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Vijayasena 75. 
VijBane$vara 93. 68. 
Vidyapati 77. 
Vidyaranya 71. 
Vidhanaparijata 73, 86. 
Vinayaka, Vinavakasanti 42. 
vibhagapattra 183, 246, 
Vivadacintamani 74. 78. 
Vivadatandava 85. 
Vivadabhaügarnava $9. 
Vivadaratnakara 74, 77. 
Vivadasararnava 88. 
Vivadarnavasetu 88. 
Visvartipa 71, 79, 

visa 314. 

Visnu (sutra, smrti) 13-15. 
Visnudharmottara 65. 
Viramitrodaya 21, 70. 86. 
Virasimha 86. 

writ 211, 297f. 
Vrddha-Gautama 55. 
Vrddha-Manu 25, 50. 
Vrddha-Yajnavalkya 62. 
Vrddha Harita 55. 

vrddhi 215, 246. 

vesya 105, 235. 
vaikhanasa 18f., 325, 
Vaikhanasaérautasutra 20. 
Vaikhanasasutra 20, 395. 
Vaijayanti 72, 83. 
Vaidyanatha 86. 
vairadeya 284. 

vyavastha 89. 

vyavahara 1, 51, 58, 72, 74, 77 86, 291, 

298. 

Vyavaharatattva 82. 
Vyavaharanirnaya 86. 
Vyavaharamayukha 82. 
vyavaharasastra 96. 
Vyavaharasaukhya 82. 
Vyavaharodvekkoddyota 80. 
Vyasa 53, 60f. 
Vratasaukhya 82. 
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Sankha-Likhita 20, 26 51. 55. 
Satadaya 17, 284. 

Sapatha 222. 

Satatapa 93, 50, 54. 
sasana’96, 202 

S$ulka 113—115, 191. 
Sulkasthana 240. 
Südrakamalükara 82—83. 
Śūlapāņi 70f., 80. 

Saunaka 21. 

&aulkadharma 37, 114. 
Sraddha 330ff. 

éraddhakalpa 17, 36, 64. 
Srikara 81. 
Srikrsna-Tarkalamkara 88. 
Sridhara 66, 76. 
Sridharasvamin 68. 
Srautasutra 17. 36f., 58. 
Sarhvarta 52. 

samsrstin 169, 194. 
samskara 327ff. 

samsthanaka 310. 

sagotra 137f., 176, 185. 
sagotra 137f. 

sajati 137. 

sati 147ff. 

satyamkara 238. 

sadrga, 137. 

sapatnika 19, 324. 

sapinda, sapinda 137, 176. 184f. 
sabha 296. 

sabhastara 287. zm 
sabhya 287f. 
Samayaloka 84. 
samanapravara 137. 
samavartana 328, 330. 
sampratipatti 302. 
Sarasvativilasa 74, 82. 
Sarvadaráanasamgraha 71. 
salila 314. 

Savarpa 137. 
sahamarana 19, 149ff. 
sahodha 158f., 166. 
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Sakuntala 31, 112, 188, saksin 303. 

Sarhkara 46, 83. sadhyapala 287, 301. $ 
Samkaravarman 150. sāmanta 60. 

Sankha 24. Samavidhanabrahmana 254. 
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à Sayana 9, 71. Smrtimanjari 14, 76, 79. 
| savitri 329. Smrtimuktaphala 86. 
| sahasa 264, 268. 375. 293. Smrtiratnàkara 77. 
Siddhantakaumudi 87. Smrtiviveka 80. 
Siddhantapiytisa 89. Smrtisarhgraha 62. 
Sita 316. Smrtisara 81. 
simantonnayana 327, 330. Smrtyarthasara 76, 78. 
simapattra 207, 246. svatva 196. 
^ sima 205. svayamvara 109ff. - 
| Subodhini 69. svamin 196. 
Subhadra 110. svairini 105, 131, 152. 
d Sumati 45f. Haradatta 71. 
- Suvasini 123. Harasimhadeva 78. 
e Suvrata 51. Harinatha 81. 
setu 205, 208. Harinarayana 18. 
saudayika 193. Harsa 150, 249. 
Skandapurana 57. Harsacarita 150. 
stridhana  190ff. Halayudha 62, 74, 80. 
stijsamgrahana 277. Halayudhabhatta 69. 
sthavara 211. Harta 8, 13, 15—18, 22, 50—52. 54f, 
Snataka 6ff. 62,73. 
Smarttavyavastharnava 87. himsasamudbhava 299. 
Smrtikalpataru 74. himsodbhava 268. 
Smrtikaumudi 79. Hiranyakesin 6f. 
Smrtikaustubha 87. Hemantasena 75. 
mn Smrticandrikā 75, 78, 80, 89. Hemadri 16. 21, 23, 52. 64, 70. 
Smrtitattva 82. hodha 272. 
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Poil 
22 
24, 
24. 
36, 


ERRATA 


line 6. read prohibition. 
2520! for is read in. 
29, read of. 
36. read school. 
4. read Manavacarya. 
30. for of law read law 
of. 


read nanaka. 
20, for Brh. read Brh. 
30. read Thus. 
34, for 463 read 71. 
14, read ‘work of Go- 
vindaraja.’ 
14. read Nandapandita. 
20. read He is 
20. for the and read and 
the 
5. for Laksmidavi read 
Laksmidevi, 
17. read towards 
2. for ekasy@ read ek- 
ayah, 
94. read Gandharva 
»- 85 read purchase 
the f. n. No. 2 is translator's 
22. for spiritual 
menta]. 


read 


18. read according 
10. read practices 
20. read persuasions 
33, read stranger 


P 132. 


. 184, 
.. 194. 


line 21. ` for spiritual read 
mental. 
93. read over-emphasised. 
3 read etymological. 
15. read failure. 
7 for accordingly read 
according. 
last line to be deleted. 


26, for stm@pattra read 
stmapatira. 
25. read. unlimitedly. 
13. for spiritual read 
mental. 
adhipala read adhi- 
pala. 
34. read Grierson. 
23. for 37 read 31. 
s eile = OL eet 
the f. n. no. 2 is translator's. 
6, . witness read 


"eg: 
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evidence 
18. . retaliation read re- 
tribution. 
18. read varieties. 
28, .. Ksatriyas. 
8. . highwaymen. 
„ *15. . burnt. 
14. . will. 
20, . mentioned. 
T dandabali. 
PRET . paid. 
32. , In. 
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Erreater India Society 


Purodhah : RABINDRANATH TAGORE 
President: JADUNATH SARKAR, x. A., GLE. 


Hony. Secretary : Dr. KALIDAS NAG, xa. D.Litt. (Paris). ^ 
PUBLICATIONS. P x 

1. Ancient Hindu Colonies in the Far East—Vol. I, CHAM PA 4 

By Dr. Ramesh Chandra Majumdar, w.a., PH.D. ks | 

Price Rs. 15. (For members Rs. 12). 
?. Hindu Law and Custom. By Dr. J. Jolly, Professor of 

Sanskrit, University of Wuerzburg. Price Rs. 10-8. (21s. 

foreign). 
2. Greater India. By Dr. Kalidas Nag. Re. 1. 
4. India and China. By Dr. Prabodh Chandra Bagchi. Re. 1. 
5. India and Java. By Dr. Bijan Raj Chatterjee. Re. 1. 
6. India and Central Asia. By Dr. Niranjan Prosad Chakravarty. 

Re. 1. 
7. Ancient Indian Culture in Afghanistan. By Dr. Upendra 

Nath Ghosal, M.A. PH.D. Re. 1. 
8. 4304 VAS (in Bengali) 
9. agat ART (in Hindi) 5 
10. Indian Literature Abroad. By Prabhat Kumar Mukherji, 

Librarian, Santiniketan. (Im the press). 
For Membership and Information Apply to the Hony.  Secy. 

Greater India Society, 
91, Upper Circular Road, 
Calcutta. 
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AIMS AND OBJECTS 


1. To organise the study of Indian Culture in Greater India, ie. 
(1) Serindia or Central Asia; (2) India Minor (Afghanistan. eto.); 
(9: Indo-China or Burma, Siam, Laos. Cambodia, C'-^mpa; (4) 
lnsulindia or Sumatra, Java, Bali, Madura and the isla..ds of the 


Malay Archipelago; in China, Korea, Japan, and in other countries of 
Asia, e. g. Iran and Western Asia. 


2. To arrange for the publication of the results of the researches 
into the history of India’s spiritual and cultural relations with the 


outside world, and gradually to arrange for the issuing of a regular 
organ of the Society. 


3. To create an interest in the history of Greater India and 
connected problems among the students in the schools, colleges and 
universities of India, by instituting systematic study of these subjects, 
and to take proper steps to stimulate the same. 


4. To popularise the knowledge of Greater India by organising 
mass meetings, lantern lectures exhibitions and conferences. 


5. To form branch-centres in different parts of India and to encourage 
systematic collection of books, pictures, models, lantern-slides, periodicals, 


monographs, statistics, etc, forming the nucleus of a great India 
Library and museum. 


6. To institute endowments and prizes to encourage research into 
the history of Indian cultural expansion. 


X. To: induce the public to provide scholarships and stipends for 
sending Indian teachers and students to Ceylon, Burma, Siam, Cambodia, 
Java, Bali and to China, Japan, Korea, Central Asia, Tibet, Nepal and 
other countries, to enable them to study locally the relics of the 
culture inspired by India, as well as the history, ethnolog,y linguistics 
literature and art of the peoples who have adopted entirely or partly 
tbe culture and thought of India and further, to establish relations of 
fellowship and amity between those peoples and the people of India. 


8. To stimulate Hindu Cultural Missions to Greater India and 
other countries, with a view to establish once more direct contact 


with the peoples of Indian culture and with peoples in sympathy 
with Indian civilisation. 


9. To study the distribution of Indians in different coun- 


tries of the world as sojourners or settlers, to make enquires into . 


their conditions of life with a view to aid them in bettering these 
conditions and to help such Overseas Indians, while remaining good 
citizens of their adopted countries, to be in intimate touch with their 
Motherland, its language and thought, culture and religion. 


10. To publish bulletins, studies, articles and statistics, conveying 


information about India and this new Greater India for mutual 
service. 
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